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KEVIN S. LACEY, State Bar #140918
CATHERINE L. SEKELY, State Bar #229095
LACEY, DUNN & DO

A Professional Corporation

315 W. Arden Avenue, Suite 11

Glendale, California 91203

(818) 291-9858

Attorney for Defendant Charles W. Hayes

FREDERIC G. MARKS, JOSEPH HENTZ, )
STUART SMITH, JEAN MOLLENHAUER,)
ROGAN COOMBS, JOSEPH DROLL, )
GREGG ROOTEN, THOMAS R. WOOD,
MARILYN WOOD, GREG STAININGER,
and JOHN FOUNTAIN,

Plaintiffs,
VS,

)
)
)
)
)
WAYNE JOYNER and CHARLES W. g
HAYES, individually and as Trustees of )
THE UNIVERSAL SCIENTIFIC )
PUBLICATIONS COMPANY TRUST, )
THE UNIVERSAL SCIENTIFIC )
PUBLICATIONS COMPANY, INC., THE )
NATURAL ESTATE TRUST, and DOES 1 )
through 50, Inclusive, %
)

)

Defendants.
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LO% ANGELES SUPERTIOR COURT

MAR 2 3 2007
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B A Hendrickson

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES
CENTRAL DISTRICT

CASE NO. BC352639
[Hon. Kenneth R. Freeman, Dept. 64]

APPENDIX OF EXHIBITS AND
DECLARATIONS OF CATHERINE
L. SEKELY AND CHARLES W.
HAYES IN SUPPORT OF
DEFENDANT HAYES’S MOTION
FOR SUMMARY JUDGMENT OR,
ALTERNATIVELY, SUMMARY
ADJUDICATION OF ISSUES

[Filed concurrently with Notice of
Defendant Charles W. Hayes’s Motion
for Summary Judgment or, Alternatively,
Summary Adjudication of Issues and
Separate Statement]

Hearing Date: May 7, 2007
Time: 8:30 a.m.
Dept: 64

Motion Cut-Off:  Per Code

Discovery Cut-Off: Per Code
Trial Date: June 6, 2007

~ TO ALL PARTIES AND THEIR RESPECTIVE ATTORNEYS OF RECORD:
PLEASE TAKE NOTICE that defendant Charles W. Hayes hereby submits the
following Appendix of Exhibits, Declarations of Catherine L. Sekely and Charles W.

APPENDIX OF EXHIBITS AND DECLARATIONS OF CATHERINE L. SEKELY AND CHARLES W, HAYES IN
SUPPORT OF DEFENDANT HAYES’S MOTION FOR SUMMARY JUDGMENT OR, ALTERNATIVELY, SUMMARY
ADJUDICATION OF ISSUES
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Hayes in support of his motion for summary judgment or, in the alternative, motion for

summary adjudication of issues.

EXHIBIT

Exhibit A
Exhibit B

Exhibit C

Exhibit D

Exhibit E
Exhibit F

Exhibit G

Exhibit H
Exhibit [

Exhibit J

Exhibit K

Exhibit L

DESCRIPTION

Pre-Publication Subscription Agreement

Charles W. Hayes’s Requests for Admission to Plaintiff
Frederic G. Marks, Set One

Plaintiff Frederic G. Marks’s Responseé to Hayes’s Requests
for Admission, Set One

The Universal Scientific Publications Company, Inc. Book
Subscription Trust dated 1978 [the “TUSPCO Trust™]
Declaration of Mitchell J. Lange

Charles W. Hayes’s Requests for Admission to Plaintiff Joseph
Hentz, Set One [Requests for Admission to “Other Plaintiffs™)
Plaintiffs’ Responses to Hayes’s Requests for Admissions, Set
One [“Other Plaintiffs” Responses]

Mitchell J. Lange’s Application and Financial Statement
Charles W. Hayes’s Special Interrogatories to Plaintiff Frederic
G. Marks, Set One

Plaintiff Frederic G. Marks’s Responses to Hayes’s Special
Interrogatories, Set One

Charles W. Hayes’s Special Interrogatories to Joseph Hentz,
Set One [Special Interrogatories to “Other Plaintiffs™].
Plaintiffs’ Responses to Hayes’s Special Interrogatories, Set

One [“Other Plaintiffs Responses to Special Interrogatories™]
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EXHIBIT

Exhibit M

Exhibit N

Exhibit O

Exhibit P

Exhibit Q

Exhibit R

Exhibit S
Exhibit T

Exhibit U

Exhibit V
Exhibit W

DESCRIPTION

Wayne Joyner’s Special Interrogatories to Plaintiff Frederic G.
Marks, Set One

Plaintiff Marks’s Responses to Joyner’s Special Interrogatories,
Set One

Plaintiff Marks’s Supplemental Responses to Hayes’s Special
Interrogatories, Set One

TUSPCO Trust dated 1992

Stipulation to Judgment by Lange

Letter from Suzanne J. Galambos to Frederic G. Marks dated
March 15, 1988

Deposition Testimony of Frederic G. Marks

Letter from Wayne Joyner to Jean Mollenhauer

dated March 28, 1988

Letter from Gregg Rooten to Andrew Galambos

dated June 5, 1992

Letter from Wayne Joyner to Gregg Rooten dated July 9, 1992
Non-California Authorities; CRC, Rule 3.1113()
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DECLARATION OF CATHERINE L. SEKELY

I, CATHERINE L. SEKELY, declare as foliows:

1. I am an attorney at law, duly licensed to practice before all of the courts of
the State of California, and 1 am an associate of the law firm of Lacey, Dunn & Do,
counsel of record for defendant Charles W. Hayes. This declaration is in support of Mr.
Hayes’s motion for summary judgment, or in the alternative, summary adjudication of
issues. I make this declaration of my own personal knowledge, and, if called upon and
sworn as a witness, I could and would testify based on my own personal knowledge to the
following facts:

2. Attached hereto as Exhibit “A” is a true and correct copy of Plaintiff Marks’s
Pre-Publication Subscription Agreement that was produced by Plaintiff Marks on February
9, 2007.

3. Attached hereto as Exhibit “B” is a true and correct copy of Charles W.
Hayes’s Requests for Admission to Plaintiff Frederic G. Marks, Set One.

4. Attached hereto as Exhibit “C” is a true and correct copy of Plaintiff Frederic
G. Marks’s Responses to Hayes’s Requests for Admission, Set One.

5. Attached hereto as Exhibit “D” is a true and correct copy of The Universal
Scientific Publications Company, Inc. Book Subscription Trust dated 1978 [the “TUSPCO
Trust™].

6. Attached hereto as Exhibit “E” is a tru¢ and correct copy of the Declaration
of Mitchell J. Lange that I obtained from the court file for Orange County Superior Court
Case Number 44-26-51.

7. Attached hereto as Exhibit “F” is a true and correct copy of Charles W,

Hayes’s Requests for Admission to Plaintiff Joseph Hentz, Set One [Requests for
Admission to “Other Plaintiffs™].
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8. Attached hereto as Exhibit “G” is a true and correct copy of Plaintiffs’
Responses to Hayes’s Requests for Admissions, Set One [“Other Plaintiffs” Responses].

9. Attached hereto as Exhibit “H” is a true and correct copy of Mitchell J.
Lange’s Application and Financial Statement that I obtained from the court file for Orange
County Superior Court Case Number 44-26-51.

10.  Attached hereto as Exhibit “I” is a true and correct copy of Charles W.
Hayes’s Special Interrogatories to Plaintiff Frederic G. Marks, Set One.

11.  Attached hereto as Exhibit “J” is a true and correct copy of Plaintiff Frederic
G. Marks’s Responses to Hayes’s Special Interrogatories, Set One. |

12.  Attached hereto as Exhibit “K” is a true and correct copy of Charles W.
Hayes’s Special Intetrogatories to Joseph Hentz, Set One [Special Interrogatories to “Other
Plaintiffs™].

13.  Attached hereto as Exhibit “L” is a true and correct copy of Plaintiffs’
Responses to Hayes’s Special Interrogatories, Set One [“Other Plaintiffs Responses to
Special Interrogatories™].

14.  Attached hereto as Exhibit “M” is a true and correct copy of Wayne Joyner’s
Special Interrogatories to Plaintiff Frederic G. Marks, Set One.

15.  Attached hereto as Exhibit “N” is a true and correct copy of Plaintiff Marks’s
Responses to Joyner’s Special Interrogatories, Set One.

16.  Attached hereto as Exhibit “O” is a true and correct copy of Plaintiff Marks’s
Supplemental Responses to Hayes’s Special Interrogatories, Set One. |

17.  Attached hereto as Exhibit “P” is a true and correct copy of TUSPCO Trust
dated 1992.

18.  Attached hereto as Exhibit “Q” is a true and correct copy of Stipulation to
Judgment by Lange.
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19.  Attached hereto as Exhibit “R” is a true and correct copy of Letter from
Suzanne J. Galambos to Frederic G. Marks dated March 15, 1988

20.  Attached hereto as Exhibit “S”are true and correct copies of the relevant
pages of testimony from the February 9, 2007 and February 13, 2007 Deposition of
Plaintiff Frederic G. Marks.

21.  Attached hereto as Exhibit “T” is a true and correct copy of Letter from
Wayne Joyner to Jean Mollenhauer dated March 28, 1988.

22,  Attached hereto as Exhibit “U” is a true and correct copy of Letter from
Gregg Rooten to Andrew Galambos dated June 5, 1992.

23.  Attached hereto as Exhibit “V” is a true and correct copy of Letter from
Wayne Joyner to Gregg Rooten dated July 9, 1992.

24,  Attached hereto as Exhibit “W” are true and correct copies of the Non-
California Authorities cited in support of this Motion pursuant to California Rules of
Court, Rule 3.1113(j).

I declare under penalty of perjury under the laws of the State of California that the
forgoing is true and correct.

Executed on March 23, 2007, at Glendale, California.

EL.
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DECLARATION OF CHARLES W. HAYES
I, CHARLES W. HAYES, declare as follows:

1. I am the sole trustee of the TUSPCO Trust, a co-trustee of the Natural Estate
Trust, and President of The Universal Scientific Publications Company, Inc. (“TUSPCO™).
I make this declaration of my own personal knowledge, and, if called upon and sworn as a
witness, I could and would testify based on my own personal knowledge to the following
facts contained herein:

2. According to TUSPCO’s records, all plaintiffs paid for their books prior to
1984.

3. I became a trustee of the TUSPCO Trust affer the theft of the original trustee,
M.J. Lange, which [ am informed and believe was discovered by Andrew J. Galambos on
or about July 6, 1984. Iresigned as a trustee of the TUSPCO Trust on July 13, 1989
because, as I advised him, Professor Galambos could be the trustee of the TUSPCO Trust
himself. I again became a trustee on March 2, 1992 due to Professor Galambos’s
Alzheimer’s related symptoms.

4, The trustees of the Natural Estate Trust have every intention of publishing
the entirety of Book 1 based on the expressed desire and intent of Professor Galambos.

5. TUSPCO’s publication of Sic Itur Ad Astra (“Volume 1") in 1999 was a
financial failure and attracted virtually no readers beyond the former students of Professor
Galambos. Specifically, Volume 1 was published in 2,000 hard-bound pre-numbered
copies at a cost of $35.04 per unit to fulfill approximately 1,300 pre-subscribers and in
2,500 softbound copies at a cost of $18.62 per unit for general sale. TUSPCO has sold
only 10 hard-bound copies at $2,500 each (700 copies remain) and 2,000 soft-bound copies
at $125 each (500 copies remain). The soft-bound copies were sold primarily to students
of Professor Galambos (approximately 1,650 copies). The remaining sales (approximately

350 copies) were sold on Amazon.com, Laissez Faire Books, Barnes & Noble, and through
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the TUGSPCO website. 1t should be noted that there were also many multi-copy discounts
of up to 40% when purchased through TUSPCO. The wholesale price 1o Amazon.corn,
Laissez Faire Books, and Barnes & Nable was discounted 50% of the retall pnce.

B W W

TUSPCO lost tnoney on the publication. Since Professor Galambes is no longer alive, it is

h

the duty of the Tustees of the Natuoral Estate Trust not only {o publish his theories, but also

6 || to perpetuate and prosect the theorics. Conseyuently, publication of V-201 in the same
7 || format 25 Volume | will not be repoated.
8 6. Prior to the filing of the Complaint, no plaintiff bad ever sequesied that |
9 l| provide them with an accounting of the assets of any cntity.
10 1 declare under penally of perjusy under the laws of the State of California that the
11 || forzoing js true and correct,
12 Fxecuted on March 22, 2007, at Coronado, California.
. d...
14 Cu/ /A
15 CT{AR.LJW IIAWS
16
17
iR
19
20
21
22
23
24
25
26
27 '
8 APPENDIY OF EXHIBITS AND DECLARATIONS OF CATHERINE. 1 SEKELY AND CIARLES W, HAYLS N
SUPPOK OF DEFENDANT HAYES'S MOTION FOR SUMMARY JUDGMENT OR, ALTERNATIVELY. SUMMARY
ARNIDICATION OF ISKOFS
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PRE-PURLICATION SUBSCRIPTION AGREEMENT

1. PARTIES AND PURPOSE.

1.1 Parties. The parties to this agreement are
THE UNIVERSAL SCIENTIFIC PUBLICATIONS COMPANY, INC. (TUSPEGC')
and the Subscriber {(referréd to herein as “Subscriber“) whose
name 1is signed at the end of this agreement.

1.2 PurEose This agreement contains the terms
of the offer of TUSPTO for a pre-publication subscription agree-
ment to the special limited first édition(s) of some, one.or all
cf five or more forthcomlng books described in paragraph 1.3
below.

1.3 Definitions and Abbreviations. Tﬁe'followihg
terms shall be defined as follows and shall have the meanings
stated hereinafter.

"AJG" means Andrew J. Galambos.
"PEI" means The Free Eunterprise Iﬁétitute.

“TUSPCO™ means The Universal Scientific
Publicétions Comparny, Inc.

"Subsctriber" means the Subscriber whose name
is signed at the end of this agreement.

"Book 1" means the book containing the theories
taught by Andrew J. Galambos in the voliticonal science: courses
(principally courses V-50 and V-201) of FEI.

In the event of the inability of AJG to write
Book 1 due to his death or incapacity, Book 1 may be supplied by
"TUSPCO in the alternmate form of edited selections from the tape
recorded lectures of AJG edited to the best of the ability of the
authorized representative(s) of FEI and the proprietary heir(s)
of AJG who would be performing such editing, it being understood
that this alternate form would be second best, but vastly superior,
to not having Book 1 exist at all. Book 1 is scheduled for
publication during the year 1987, it being the firm intentioen,
but not the promise or guarantee of TUSPLO, that Book 1 will be
published in the year 1987. The reason for the lack of a promise
or: guarantee as to date of delivery is not only the obvious possi-

EES

Prototype 1978, by Andrew J. Galambos (concepts only, not
legal format).

Copyright 1978, by Frederic G. Marks and Andrew J. Calambos.

1 | ex A/



bility of a vis major in all human affairs, but also the pre-
carious condition of this country's future as well as that of all
mankind (see, for example, paragraph 6.5).

"Book 2" means a facsimile copy of Isaac
Newton's Philosophiae Naturalis Principia Mathematica, reproduced
from the original Latin first edition of 1687 in the year 1887,
which will be redesignated as year 300 in the new rational cal-
eéndar, together with an English language foreword by AJG and
also, if the time of AJG permits, but not on a guaranteed basis,
a biographical dissertation on the significance and philasophical
interpretation of Isaac Newton and his works to world history,
not based upon new facts, but based upon new significance, inter-
pretation and ph11050ph1cal values that Newton has created from
the point of view of AJG's theories. The term "Book 2" shall
mean, at a minimum, the facsimile reproduction of, and foreword
to, Philosophise Naturalis Principia Mathematica, it beimng under-
stood that delivery of the biography of Neéwton by AJG is optional.
Delivery of Book 2 in either of the forms described above consti-
tutes full delivery of Book Z under the zgreement. BRBoock 2 is
scheduled for publication during the year 1987, it being the firm
intention, but not the promise or guarantee of TUSPCO, that Book
2 will be published in the year 1987. The reason for the lack of
a promise or gudrantee as to delivery date is not only the obvious
possibility of a vis major in all human affairs, byt also the
precarious condition of this country's future as well as that of
211 mankind {see, for example, paragraph 6.5).

"Book 3™ means the biography of Joseph B.
Galambos, Father of AJG, written by Suzanne J. Galambos with
information to a large extent supplied by AJG and partly de-
pending upon certain tramnslations to be supplied by AJG. Book 3
is scheduled for publlcatlon fcontingent upon the prior publi-
cation of Book 1) in thé year 1987, or as soon thereafter as it
can be finished. In the event Book 3 is mot written or completed
by Suzanne J. Galambos for reason of incapacity or any other rea-
son, AJG shall undertake the writing of Book 3, although in that
case i1t will take longer.

"Book 4" means a biography of the back-flow-
streem of AJG's own theories, including a biography of the umique
operational methed of AJG's enterprises and of AJG himself and
those who were associated with AJG. Book 4 is scheduled for
rpgglication as soon after the year 1987 as it can be completed.

i "Book 5" means a shorter biography of Joseph
Bi*Galambos intended ﬁgr_gpbllcatlon in 1982, the year of the
lgﬁth anniversary of the “dibject of the b:egraphy 1982 is too

5.8
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soon to have ready for publication the larger biography (Book 3),
but Boek 5 will be a complete, though shorter, work.

"Book 6", "Book 7", et al., are future books
to be publlshed that may be added to this con contract by supplemen-
tary contract, which will be appended to this contract.

Note: The book numbers in this and future
supplementary contracts do not necessarily imdicate the publica-
tion order chronologically, but rather the scheduling order, con-
tractually by TUSPCO.

2. SUBSCRIPTIONS .

By signing tHis agreément in dupllcaLe original, Sub—
scriber accepts the offer contained hereim according to its
terms, effective the date 6f accéptance of this agreement by
TUSPCO. Both signed duplicate originals of this agreement shall
be signed by TUSPCO which shall retain one dupllcate orlglnal
delivering the other duplicate original to Subscriber.

3. PRICE.

The cost of the book(s) to Subscriber consists of four
~components: ¢

{1} Basic price;

(2) Discount(s), if any;
(3} TInflatiom adjuétment;
(4) Sales tax.

The four components are described below.

3.1 Basic Price. The basic price fer each book
subscribed to is the amount written im tunder "basic price™ in _
paragraph & below entitled "Book Order Form and Price Computation'.
The basic price for each book may be changed from time to time,
but at any given time will be the same for all persons theéen sub-
scribing. .

- 3.2 Discount{s), if any. TUSPCO shall have a
puﬁllcly stated discount pelicy imn effect from time to time which
THESPCO Teserves the right to alter to fit different times and
de‘erent economic and rational considerations relevant to sell-
1:1"dr the book(s). At the time of original usage of this pre-publi-

‘
w

it



cation subscription agreement (on 1978, June 28), the only discount
policy in effect is a quantity discount.

3.3 Inflgtien Adjustment. The inflation adjust-
ment shall be applied to the basic price, less discount(s), and
will be established and computed in the manner described in this
paragraph 3.3. The purpose of this inflation adjustment is to
secure the benefits of this agreement to the parties hereto, it
being the desire of TUSPCO to deliver the book(s) subscribed for,
and it being the desire of Subscriber to obtain such book(s).

The purpose of the pre-publication subscription agreement is to
provide a market for the books in order to justify the effort of
AJG, TUSPCO, and their affiliates to produce the books. Since
infilation of the magnitude currently prevailing in the United
States of America can seriously erode or destroy the purchdsing
power of the pre-publication subscriptions, the inflation adjust-
ment to this contract is regrettably necessary.

’ The inflation adjustment described herein
shall be payable anmually during the 1ife of this agreement. It
is to be noted at the outset that any of the following inflation
adjustments will be applicable only to the unpaid balarnce due,
and shall be paid annually on the anniversary date of this agree-
ment. When the face amount of the contract price of the book(s)
subscribed for has been paid in full, there shall be no further
inflation adjustment added to the basic price, less discount(s),
if any. For example, if the basic contract price, less discount(s),
if any, shown in Subscriber's agreement is $550.00, and if Sub-
striber subscribes on 1978, July 1, paying the $550.00 in full,
the inflation adjustment would not apply. However, if Subscriber,
for example, paid $250.00 oh 1978, July 1, and paid the remaining
balance of $300.00 at the rate of $50.00 per month for six months,
with the last payment being made on 1979, January 1, then the
-inflation adjustment would apply to the sum of $300.00, or any
portion thereof, so long as such sum or any portion thereof has
not been paid. Upon payment of amy portion of the unpaid balance
the inflation adjustment no longer applies to such portion which
has been paid. It is to be noted that this is an unusual feature
of this agreement in the sense that most vendors would not accept
the Inflation risk over future times of later delivery, even
after having received payment in full.

N : Each annual inflation adjustment will be any
ong, but only one, of the following inflation adjustments, num-

'bef?d (1) through (5} in order of their prieority.

hol T

P T

(1) Inflatiom adjustment number 1 will be up to,
but not to exceed, the amount of ten percent (I10%) per

EF.
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year, and this inflation adjustment will prevail from
the date of this subscription agreement until the date
of delivery of the books to Subscriber provided, in the
sole and exclusive judgment of TUSPCO, the magnitude of
~inflation prevailing in the United States of America
during the périod of time from first announcement of
this-pre-publication subscription agreement to the o
delivery of the books does not excesad ten percent (10%)
Per annum on a cumulative basis.

(2} Iaflation adjustment number 2 will be used in
place of inflation adjustment number 1 if, in the sole
and exclusive opinion of TUSPCO, inflation prevailing in
the United States of fmerica ever exceeds ten percent
{10%) per year in the United States of America om a
cumulative basis from the date of first usage (1878,
June 28) of this pre-publication subscription agreement
to the date pf délivery of the book[s). In the year in
which TUSPCO first determines that inflation adjustment
number 1 will hot be used for the reasons stated herein,
an inflation adjustment based upon the value of gold
will becoeme the inflation adjustment hereunder. In
such case, the basic brice as of the date Subscriber
eénters into this agreement shall be calculated in full
and fractional ounce’ of gold as established on the
"free market" (see definition below) as of the date
Subscriber entered into this agreement. At the option
of TUSPCO the amount of the inflation adjustment shall
be either [{a) the annual payment of additional lawful
money of the United States of America in an amount suf-
ficlemt té purchase the number of full and fractional
oupces of gold equal to the number of full and fractional
ounces of gold which the basic price would have purchased
on the date of emtry into the agreement, less a credit’
for the amount of the basic price, less discounts, plus
inflation adjustment (1), previously paid by Subscriber;
or {b) if then legal, and only if payee should then re-
guire it, Subscriber shail deliver to TUSPCO annually
the pumber of full and fractional ounces of gold which
the basic price, less discount (s), would have purchased
on the date of entry into the agreement, less the
amount of full and fractional ounces of gold which
could be purchased at the date of each annual inflztion
adjustment with the amount previously paid by Subscriber
on account of the basic price, less discount, if any,’
plus inflation adjustment (1) previously paid, if any.



The term "free market" price of gold shall mean
the price of gold on the London market. If the London
market is no longer operative at the time necessary to
determine the free market price of gold, then the term
"free magket" price of gold shall be the price of gold
on the Zurich, Switzerland market for gold 2t the time
of determination of the price of gold. 1If both the
London and Zurich, Switzerland markets for gold are not
operative, then thé "free market™ price of gold shall
be the price of gold on the New Yotk City market for
gold at the time for determination of the price of
.gold. If none of the foregoing markets for gold is
operative, then the "free market" price of gold shall
be that which 1s prevailing wherever gold is sgld in a
regularly.operative,_unreguiated market. It is under- -
stood and recognized by TUSPCO and Subscriber that the
price of gold is subject to wide fluctuations. There-
Tore, the adjustment based upon the "free market" price
of gold shall not be made if such adjustment would
result in the basic price, less discount(s), if any;
being reduced in the amount of gold which it could
purchase. The gold clause adjustment shall only be an
upward adjustment, by reason of the necessity of pro-
tecting the purchasing power of the basic price so that
TUSPCO will be able to produce and distribute the book
as contemplated by this agreement.

(3) At the time of making this agreement, the law
of the United States of America has recently been
changed to allow the use of a gold clause as provided
in (2) above. If such a gold clause ever becomes
illegal before the time for delivery of the book(s),
the inflation adjustment shall be made based upon any
other precious metal such as silver or platinum which
is commonly traded in a free market, provided it is
then legal to make adjustments in the price under this
agreement with reference to the price of precious
metals other tham gold. In making the inflatiom ad-
justment by use of precious metals other than gold, the
inflation adjustment shall be computed by reférence to
the gold clause described in (2) above up wRtil the
last day when such a gold clause was legal to use. As
of such last day, the inflation adjustment will be
translated from the 'free market" price of gold to the
free market price of the other precious metal selected
for such inflation adjustment. TFor example, if, on the
last day when such z gold clause was legal to be used,
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one ounce of gold would have bought 30 ounces of silver,

and silver 1s the new inflation adjustment medium

selected by TUSPCO, and if the "basic price” less

dlscounts, if any, whlch was Subscriber's subscription
price, had z gold egquivalent of 3.125 ounces of gold,

then the inflation adjustment basic price, less dis-

counts (if any), translated into silver would result in

the Subscriber®s basic price, less discounts (if any),

being stated as 93.75 ounces of silver (30 x 3.125 = 93.75).

The exact precious metal to be selected in the
event it is mnecessary to use altermative (3} shall be
at the sele and exclusive discretion of TUSPCO. Refer-

- ence in the balance of this paragraph to "siiver™ as an

example or illustration means, where the context re-
quires, "a preclous metai other than gold".

The inflation adjustmént im siiver shall only be
an upward adjustment, and such adjustment shall noet be
made if such adjustment would result in the basic
price, less discounts (if any), being reduced in the
amount of silver which it could purchase.

As with the inflation adjustment in gold, at the
option of TYSPCO, the amount of the inflation adjust-
ment in silver shall be éither (a) the annual payment
of additienal lawful money of the United States of
America in an amount sufficient to purchase the number
of full and fractionmal ources of silveér equal to the
number of full and fractiomal ounces of silver which
the basic price, stated in ounces of gold, would have
purchased on the date of tramnsition from the gold
inflation adjustment to the siiver iaflation adjuast-
ment, less a credit for the ameunt of the basic price,
less discounts, plus inflation adjustments, previously
pald by Subscriber; or (b} if thent legal, and only if
payee should then require it, Subscriber shall deliver
to TUSPCO amnnually the number of full and fractional
ounces of silver which the basic price, stated in
ounces of gold, less discount(s) would have purchased

on the date of transitien from.the gold inflation ad-

justment to the silver inflation adjustment, less the
amount of full and fractional ounces of silver which
could be purchased at the date of each annual inflation
adjustment with the amount previously paid by Subscriber
on account of the basic price, less discount, if any,
plus iInflation adjustment {1) or (Z) previously paid,

if any.



(4) In the event that use of an inflation ad-
justment based upon the price of 2 precious metal
other than gold is illegal at the time it Is necessary
to compute the inflation adjustment hereunder, then
such irflation adjustment shall be made by use of an
index of commodities or generally used products other
than precious metals. The index of commodities which
shall be used is shown on Exhibit "A"™ which is attached
hereto and incorporated herein by reference.

(5) If all of the foregoing are illégal to use
at the time it is necessary to compute the inflation
adjustment, - then in order to preserve the real pur-
chasing power of the subscription price, the inflation
adjustment shall be computed with reference to any
recognized inflation index which was in existence on
the date of first. -usage of this contract (1978, June Z8)
and which is still in existence as of each annual infla-
tion adjustment date.

The amount of the inflation adjustment under
either alternative (4) or (5) shall be in the ratio of
such inflation index on the date of first usage of this
contract (1978, June 28), as compared with the increase
in such inflation index on any annual inflation adjust-
ment date. For example, if such inflation index was
stated as egual to the number 100 on the date of first
usage of this contract (1878, June 28), and is 130 at
some subsequent inflatiom adjustment date, then the
amount of inflatien adjustment at such inflation adjust-
ment date shall be payment of additional lawful money
of the United States of America in the amount equal to
one hundred thirty percent (130%) of the basic price,
less discount, if amy, less a credit for the amount of
the basic price, less discount(s), pius inflation
adjustment (1}, (2), or (3) previcusly paid by Sub-
scriber.

Delivery of the book{s) is subject to the
prior payment of the remaining balance of any portion
of the basic price then due, including inflation ad-

. justments.

g
L

The use of the gold clause for making the inflatiom
a&gustment 1s demonstrated by the following example. Suppose the
inmftial umpaid balance of the basic price of book(s) purchased
un@er this agreement by Subscriber is five hundred dollars {$500 00)
.ané the price of geld at the time of entry into this contract 1is



$160.00 per ounce. Five hundred dollars ($500.00) would purchase
3.125 ounces of gold at the time of entry into this agreement.
The inflation adjustment factor would be the free market price of
gold at the time regquired for payment of the inflation adjustment.
Assume such price was $240.00 an ounce at the time required for
payment of the inflation adjustment. It would then take $750.00
in lawful money of the United States of America to purchase 3.125
ounces of gold and Subscriber would owe the $750.00 amount, less
any portion of the unpaid balance of §$500.00 which Subscriber had
paid before time for the inflation adjustment. The inflation
adjustment does not apply te any portion of the unpaid balance
after such portion is paid; therefore, there would be a proration
of the inflatiom aéJustment for any portion of the unpald balance
paid betwgen the dates of each annual inflation adjustment. The
. same type of adjustment would be made if alternatives (3), (4),
and (5) weére necessary to be used hereunder.

‘3.4 Sales Tax. At the time the book(s) are ready
for delivery and the amount of the inflation adjustment to bhasic
price has been determined, there sHall be added to the sum of the
basic price plus inflation adjustment the amount of any sales tax,
or any other tax, imposed upon sale of the book(s) at the rate im
effect at the time of the delivery, including s$ales tax or similar
tax imposed by the United States of America, the State of California,
- or any agency or political subdivision thereof, which shall be an
additional portion of the price to be paid by Subscriber. Pay-
ment of any sales tax, or any other tax, required to be impesed
upon sale eof the book{s) shall be a condition precedent to delivery
of the book(s) to Subscriber.

4. TRUST FUND.

: 4.1 Subscription Price Paid to Trust Fund. Sub-
scriber shall pay his subscription price not to TUSPTO, but to 2
special trust fund estazblished te receive, hold, and dlsburse the
subscription payments under this and counterpart contracts entered
into with cther Subscribers.

4.2 Duties of Trustee. The Trustee shall receive
the subscription payments, in trust, and shall hold such sub-
scription payménts in a trust fund separate and s@part from all
assets of TUSPCO or Bubscriber. The Trustee shall not withdraw
funds from the trust fund except (1) to pay over to TUSPCO the
suhscriptlon payments of Subscribers at the time specified here-
in, OT {2) to refund te Subscribers their subscription payments
atmihe time specified hereim for any such refund.
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The Trustee shall pay subscription payments
from the trust fund to TUSPCO at such time as TUSPCO has Sub-
scriber's book({s) ready for delivery to Subscriber. The Trustee
shall alse pay te TUSPCO from the trust fund such portion of the
accumulated trust funds as are necessary for the production
expenses of Books 1, 2, 3, 4, and 5 including, by way of example
but not limitation, typesettlng, paper, printing, publishing,
binding, editorial and administrative expenses 1ncurred after
completion of the author’s manuscrlpt

41,53 © Trustees of Trust; Successor Trustee: Adminis-
tration. The orlganal Trustees of thls trust fund are M. J. Lange
and J. A. Miller. The word "Trustee™ used in the 51ngu1ar also
refers to the Trustéés acting jointly where the context so requires.
Successor Trustees for any trustee shall be appointed by TUSPCO
in the event of the death, disability, incompetency, or insanity
of any trustee, or in the event any trustee defaults in any con-
tract er conducts himself in an irrational manner. Any successor
trustee appointed by TUSPCO shall be an individual person, or a
corporate trustee, other than TUSPCO or any parent, subsidiary or
affiliated company of TUSPCO and other than any record or benefi-
cial owner of shares of TUSPCO or of any parent, subsidiary or
affiliated company of TUSPCO.

‘The special trust fund created hereby shall
be known as "The Universal Scientific Publications Company, Inc.
Book Subscriptien Trust™ which may be abbreviated to "TUSPCO
Trust"™ and Subscribers shall make their payments hereunder to the
TUSPCO Trust and shall receive refunds, if any, from the TUSPCO
Trust. Neotwithstanding the foregolng, TUSPCO guarantees in full
{100%) any payment required to be made from the trust to Subscriber,
except under certaln circumstances described in paragraph 6.5
below. Additional admimistrative provisions governing the
operatien of the trust Ffurd are set forth in a separate trust
agreemént which is mot directly a part hereof.

5. TIME PAYMENT PLAN.

TUSPCO may, in its sole and exclusive discretion, make
available to Subscriber a time payment plan by which the sub-
scriptlion price herein is paid out in periodic installments. The
nupber -of installments and the length of the period over which
inttaillments are paysbie will be dstermined by TUSPCO based upon
th@ Subscriber's total subscription on the principle that the
larger the subscription the longer the installment payout period
mdy be. Installment payment terms shall be set forth om a separ-
ate promissory note which shdll be attached hereto and incorpor-
atgd by reference.



In the event of default by Subscriber under any time
payment plan entered into between TUSPCO and Subscriber, TUSPCO
shall have the option either (1) to impose a late payment charge
equal to ten percent (10%) of the amount of any late payment, with
a minimum of $10.00 per laté payment, increased in proportion to
the increase of inflation as computed under the inflation adjust-
ment herein, or (2) to cancel this agreement immediately and
refund to Subscriber the entire amount of subscription price
paid, without interest, which refund shall completely terminate
Subscriber's rights to_receivé delivery of any book(s) hereunder.
In the event of any such late payment charges, such charge shall
be paid by Subscriber no later than the due daté of the next
installment payment. In the event of the failure of Subscriber
to pay any late payment charge(s) such late payment charge(s)
shall beé used to reduce any discount(s) previously given to
Subscriber and, if and when 2ll discount(s) are cancelled by
reason of the application of late payment charge(s) for that
purpose, any remalning late payment charge(s) shall be added to
the basic price hereunder. The basic price as increased by
reduction or elimination of the discount(s} if any, or addition
to the basic price, shall be subject to the entire inflation
adjustment provided for elsewhere herein. In no event shall the
number of book{s} delivered to Subscriber at the delivery date .
exceed the number of book({s) which can be purchased with the
amount pald by Subscriber after adjustment of Subscriber's pur-
chase price by addition of any late payment charge{s} which have
not been paid by Subscriber. TUSPCO may, in the event of a de-
fault by Subscriber on this contract, withhold delivery to Sub-
scriber of any book until such default is removed.

6. TERMIKATION QOF AGREEMENT.

6.1 Termination Due to Circumstances Beyond Control

of TUSPCQ. If the book{s) which are the subject of this agreement
cannot be delivered by TUSPCD due to circumstances beyond the
control of TUSPCO, a full refund will be made of the amount paid
by Subscriber, including any inflation adjustment, plus interest
at the rate of six percent (5%} per annum, and sales tax actually
collected from Subscriber. Payment shall be made in whatever
currency 1s legally available at the time for payment.

"6. 2 Interest. The interest payable on any refund
acerues from the time Substriber's subscription payments were in
.acthal possession of the Trustees.

"'E:

= 6.3 Return ¢of Document. In case of termination
of*® fhls agreement for any cause, the Subscriber must return his
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counterpart original of this agreement to TUSPCO for cancellation
as a prerequisite to obtaining refund of his subscription payment
and interest. In the event Subscriber has lost his original
counterpart of this agreement, Subscriber, in order to obtain a
refund, must deliver to TUSPCO a statement signed manually and
personally by Subscriber and properly witnessed in such form as
is acceptable to TUSPCO and provided by TUSPCO for such purpose,
at Subscriber's expense, to the effect that Subscriber has lost
his counterpart origimal of this document and by signing such
statement requests the refund and acknowledges TUSPCO, upon
payment of the refund, shall be released from all responszblllty
to deliver any book[s] te Subscriber. Im case it is necessary

to use a statement by Subscriber in lieu of a lost subscription
agreement, Subscriber agrees to pay té TUSPCD 4 service charge

of $10.00, increased in proportiom to the increase of 1nflat10n
as computed under the inflation adjustment herein from the date
of entry into this agreement by Subscriber until the date of-

use of such statement in lieu of a lost subscription agreement.

6.4 Termination of Agreement by Lapse of Time. 1If
Book 1 ot Book 2 is not ready for delivery to Subscriber by 1987,
December 31, upon Subscriber’s request, a full refund will be made
of the amount paid by Subscriber for Book 1 or Book 2 plus inter-
. est at the rate of six percent (6%) per annum, and including any
inflation adjustment actually collected and sales tax actually
collected from Subscriber. If Beok 3 or Beeok 4 is not ready for
delivery to Subscriber by the date 18%0, December 31, upon Sub-
scriber’s request, a full refund will be made of the amount paid
by Subscriber for Book 3 or Book 4 plus iInterest at the rate of
six percent (6%) per annum, and including any inflatiom zdjust-
ment and sales tax actually collected from Subscriber.

6.5 Conditions that would void, capcel, and ter-
minate this agreement. 1his contract shail termlnate 1mméazate1y
and TUSPCO shall be released of all obligation to Subscriber,
other than any applicable refund obligation described elsewhere
herein, in the event of the occurrence of any of the fellowing:

{1) In the event the ground rule of the

United States were to burst or fail, the contract would be volaed
cancelled, and terminated. The ground rule of the United States
is deflned for the purposes of this contract as the assumption
that the future of the United States will not be any worse than
the past. For purposes of semantic clarification and to ensure
that there be no disagreement as to whether the ground rule has
indeed burst (failed) or not, the Ffellowing will be, for purposes
of.this contract, automatlcally accepted by TUSPCO and the Sub-
sctiber as cases of ground rule bursting (failure):

F
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{a) Any war, declared or undeclared,

- affecting the mainland of the United States which invelves weapons
of total extinction capability wherein entire cities can be
exterminated. These include, but are not limited to nuclear
weapons, bacteriological weapons, nerve gas weapons, and means

of polsoning or otherwise destroying human beings by the millions.

, (b) Overthrow of the présent United
States Constitution. : . :

(¢} A condition eof continual rioting,
vieclence, or turbulence wherein the police are no longer able to
effect even the minimal amount of protection that 15 avallable
at the time that this agreement is dated

(d) A foreign nation's defeat and/or
eccupation of the United States of America.

(e}  An inflation ef Such magnitude that
the purchasing power of the dollar has diminished to less than
10% of its purchasing power at the time this contract was entered
into.

(£) A pollution catastrophe which causes
pver one mllllon deaths in a year in the Wnited States.

(g9 A police state wherein enterprise,
initiative, profit, and pursuit of happiness have no realizable
meaning. Examplies would include total price controls, wage con-
trols, Tent controls, rationing, etc., wherein one could under-
take no entrepreneurial activity within the meaning of the theory
of primary property.

(k) Any condition wherein payment of
moneys (in this case refund of the Subscriber's payment) would
be limited or impaired er altogether eliminated by virtume of the
fact that there was no one to pay or ne one to Treceive or no
basis te make payment with (cf. with case [a]).

In case of such catastrophes which ter-
minate the contract, TUSPCO will, if within the laws of nature
it is possible, meke refund un&er thée procedures set forth herein.

£ tagi ]

TF {2) Any charge in political laws of the
Unlied States of America or the state of California or any other
st ie having jurisdiction over the parties hereto whereby com-
tlnuatlon Df this agreement becomes illegal.

§ it
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(3) ZEconomic conditions prevailing in the
United States of America such as to result in a loss of purchas-
ing power of the subscription under this and similar contracts
with the result that the total subscription, including inflation
adjustments, would be insufficient to allow TUSPCO to produceé and
deliver the book(s) with a profit to TUSPCO, in which unhappy
circumstance, which would be totally beyond individual volitional
control (vis major), Trustee would refund to all Subscribers, on
& pro-rata basis, 100% of the Trust Fund then remaining and
TUSPCO would have o further llabllltY to Subscriber.

(43 Generally prevailing conditions of
social unrest, chaos and terror which make it umsafe or impos-
sible safely to deliver the book(s), in which case, notwithstand-
ing anything else herein, the refund to Subscriber shall be
limited to Subscriber's pro-rata share of the trust fund. TUnder
such circumstances the guarantee of the refund of the subscription
price paid, including inflation-adjustment collected (if any],
plus interest, is vepid because repayment could not be guaranteed
by any person or company. Such refund would be beyond capablllty
of any person or company in the low social technology we live in.

_ (5) Notwithstanding anythlng to the contrary
herein, if the assets of the trust fund are seized or made wnavail-
able for the purposes of this agreement by any state, or by any
coercive force, the obligation of TUSPCO to make or guarantee any
refund to Smbscrzber shall cease, and shail be null and void.

(6) TUSPCO may terminate this contract and .
refund Subscriber's subscriptien payments plus 6% interest if,
for psychological redsons of frustration and desperation due to
lack of market support (such as occurred to other major innovators
as is shown by the lives of Newton znd Semmelweis, among others)
AJG, the imnovater of the theories of volition and primary pro-
perty, reduces or terminates FEI, andfor TUSPCO, which AJG does
not desire to do. " It is to be called to thé atteantion of Sub-
scriber that the contingency described herein will not matérialize
in the event that a respectable market gratitude and endorsement
of FBEI's and TUSPCO's products endure through this period toward
yvear 300 P.I. (POSt Integration) {(1987). If the Subscribers pre-
fer that the major expansien of the promulgation of the innova-
tidns taught at FEI and to be published through TUSPCO proceed
sutcessfully, then Subscribers have ample opportunity to provide
adiquate market gratitudé and endorsement such that the market
ernyironment should favorably affect the innovator of these pro-
dutts to encourage further disclosures.

:sé
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6.6 Termination On Account of Certain Causes.
TUSPCO reserves the Tight to terminate this contract and to
refuse to make delivery to any Subscriber on the fcllowing
grounds: (1) behavior of Subscriber in a manner centrary to the
principles taught by AJG through FEI and its affiliates, AJG
being the developér of the product{s) which are the subject of
this agreement; (2) should Subscriber be expelled from FEI
classes; (3} if Subscriber has committed any act of coercion or
attack on property without making appropriate restitution. Upon
termination due to such causes, TUSPCO shall make a full refunéd
to Subscriber of all monies paid. Such refund shall bBe paid
without interest, dbut any inflation adjustment actually paid by
Subscriber shall also be refunded. The refund shall constitute a
full release of FEI and TUSPCO of all claims by Subscriber, and
Subscriber consents to this in advance as part of this agreement,
independent of the concurrence of Subscriber at the time of the
refund and independently of whether the Subscriber returns the
duplicate original of this agreement for cancellation.

' : If Subscriber refuses to accept the refund
payment check received from the trust, or from TUSPCO, TUSPCO
shall have the right to cause or reguire such refund to be placed
in a special trust account or es5crew accoumnt pursuant to a written
trust agreement or other arrangements showing Subscriber is
entitled to receive the entire amount ¢f such account. Such
trust account or escrow arrangement shall be established by the
attorney for TUSPCO, and such attorney shall be entitled to
receive reasonable compensation for the work of establishing such
trust account, not to exceed an amount equal to four percent (4%)
of the refund, but not less than §5%0.00 adiusted feor inflation
sirice 1978, June 28, as provided hereln, payable from the refund
amount at the time it is released from the TUSPCO trust or paid
by TUSPCC into the refund trust account or escrow, which expense
for attorneys' fees could be avoided by Subscriber*s prompt
acceptance of his refund check, thereby obviating the expense,
cost and anncyance of setting up such 2 refund trust or escrow
account. :

6.7 Extension of Agreement. The scheduled de-
livery date for Books i and 2 wunder this agreement is on or
before 1987, December 21. At the optien of Subscriber, the
delivery date of Books 1 and 2 under this agreement may be ex-
tefided to such later time as TUSPCO may propése. In the event
the delivery date of the book(s) is extendsd to such later date
.as;TUSPCO proposes, as part of such sxtemnsion, TUSPCO shall also
pr@m1de additional compensation to Subscriber (in amount to be
proposed by TUSPCO at such lea) for delay im dellvery When

“E
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delivery date is so extended by TUSPCO the comtract as to Books 1
and 2 shall not be terminated by non-delivery as of 1987, December
31, ané this centract shall continue in existence ds to Books 1
and 2. No firm delivery date has been set for Books 3 and 4; how-
ever, the delivery date of Books 3 and 4 shall be no earlier than
the delivery date of Books 1 and 2. The delivery date for Books

3 and 4 shall not be before Books 1 and 2, but will be planned

for delivery not later than 1990, December 31, {(and preferably
sooner). For any Book other than 1, 2, 3, 4, and 5, the delivery
date shall be such date as 1is 5pec1f1ed in a separate attachment
to this agreement, to be signed on behalf of TUSPCO and Subscribers
crdering such books. At the option of Subscriber, the delivery
date of Books 3 and 4 under thils agreement may be extended fo :
such later time as TUSPCO may propose. Ir the event the delivery
date of Books 3 amd 4 is extended to such later date as TUSPCO
propcses,. as part eof such extension TUSPCC shall provide addi-
tional compensation te Subscriber {in amount to be proposed by
TUSPCO at such time) for delay in delivery. Any Subscriber who
does not accept the propesed extension of delivery date shall
receive a full refund of all subscription payments made by such
Subscriber together with interest at the rate of six percent (6 )
per annum accrued from the time such funds were in the possession
of the trustee. ¢

6.8 Other Books. In order to use this centract
for sale of other books to Subscriber, TUSPCO specifically adopts
this contract for the purpose of selling such other books as are
shown on the attached supplement sheet to this «contract which
identifies such beoks as Beok 6, Book 7, etc.

7. MISCELLANEOUS,

7.1 Status of TUSPCO. It is intended that TUSPCO
shall be the publisher of the book{s) to which Subscriber is sub-
scribing hereim. TUSPCO is the same company formerly known as
The Liberal Publishing Co., Inc., ("TLPC") the name of which has
been changed to The Universal Sciemtific Publications Company,

Inc. ("TUSPCO"). TUSPCO reserves the right te change its name at
any time hereafter provided that such change of name shzll not in
any way change the nature of the contractual rlghts and duties of |
TUSPCO and Subscriber.

“? 7.2 TUSPCO  Transfer of Agreement. TUSPCO reserves
thefricht to delegate toO a sSuccessor 1nd1v1aual corporation or
company {including affiliate, parent, or sub51d1ary Company),
TUSPCO‘ obligations to Subscriber hareunder, subject to TUSPCO's
agQ?ement to gharantee performance of its duties by such successor.
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7.3 Arbitration. The parties hereto agree that
any dispute between the parties shall be submitted to arbitration
which shall be conducted pursuant to the principles of veolitional
science as developed by Andrew J. Galambos. The decisions of the
arbitrator{s) made herein shall be final and binding and shall
not be subject to appezl to or review by any federal or state
court. :

7.4 Publication. In the event of default by
Subscriber, TUSPCO may publish this agreement and evidence of the
default. By signing this agreement the Subscriber waives any
right to sue in any court for any alleged damages for slander
or libel arising out of such publications. TUSPCO neither desires
nor intends to cause publication of the agreement and evidence of
defauit except im case of default or contractual failure on the
part of Subscrlber _

7.5 Future Editions. The book({s) to which Sub-
scriber is subscr1b1ng are special limited first edition(s) {(except
Boek Z which is a special first FEI facsimile commemorative edition
with the probable, but not guaranteed, first publication of a
biographical treatment of Newton written by AJG). TUSPCO or its
successers 1 interest reserve the right to publish or 1license
publications of other editions of the book(s) at any time aftet
the first edition. Any such future edition shall be designed and
produced 50 as mot to impair the unique nature and presumed value
of the first editien. That is, such future edition{s) shall not
be designated "first edition™ and shall be clearly distinguished
from the first edition.

7.6 Serjalization of the Book(s). TUSPCC may
elect to publish the book(s) in serial form, chapter-by-chapter,
or section-by-section from time to time for any reason, such as
paper shortage problems, cordvenience of the author, stc. In such
case the serial publlcatlons shall be delivered to Subscribers
who -have paid their full subscription price or who are paying
their subscription price in installiments and who have not de-
faulted on such imstallment payments, and who pay such portion of
the imflation adjustment as then would be due on a pro-rata basis
for the serial portions of the book delivered. It is te be noted
that serializatiom 1is nelther probable nozr desirable, but 1s an
alligator (2 contimgemcy) provision for undesirable condltlons
thai may prevent normal publication in typical book form.

7.7 Numbered Books. Books 1, 2, 3, 4, and 5 to
groduted pursuant to this agreement shall be numbered serially.
Tha iowest numbers, and certain other anumbers of historical or
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proprletary interest to AJG and the principals of TUSPCO, its
parent corporatiom, affiliates and close contractual associates,
shall be reserved for AJG, the primcipals of TUSPCO, its parent
corporation, affiliates and close contractual associates. All
other numbers are available for sale, in order of subscription,
with priority to persons to retain numbers previously subscribed
for in an earlier contract for purchase of Book 1. Any non-
renewal of subscription to such numbers in or after Beook 1 shall
be reassigned by TUSPCO to its principals or other persons includ-
ing new Subscribers as TUSPCO deems fit in its sole and exclusive
discretion. TUSPCO reserves the right to make available to Sub--
scribers the numbers for Books 2, 3, 4, and 5, which are the same
numbers which Subscriber has obtained feor Book 1, so long as
Subscriber subscribes to aill of Boeks 1, 2, 3, 4, and 5 eoffered
under this contract. While avallablllty of such Book 1 numbers
for Books 2, 3, 4, and 5 is not guaranteed, it is likely that
persons subscribing to all of Books 1, 2, 3, 4, and 5 would have
the opportunity to have the same numbers for all five books.

7.8 Change of Address. = Subscriber must keep
TUSPCO informed of his address and give notice of any change of
name, address and telephone number, so that TUSPCO® will know
where to deliver the book(s) subsaribed~£or. If no current
address is available at the time of delivery of the book(s),
TUSPCO will place the books in storage and insure them at Sub-
scriber’s expense. At such time as Subscriber requests delivery
of the book(s}, they will be delivered to him upon receipt of
payment of any balance due on hig subscription price, including
inflation adjustment; the storage costs, the insurance costs,
pius ten percent (109) of the basic price plus inflation adjust-
ment as compensation to TUSPCO for its efforts in storimng the
book{(s). If a Swbscriber who has net provided a current address
and telephone nimber to TUSPCO fails to make arrangements for de-
livery of his booeks within four years after the books are available
for delivery, then TUSPCO shall have the right to cancel Subscriber's
subscripticon and to resell such books free of any obligatien to
deliver them te Subscriber, im which case Subscriber shall re-
ceive a refund of his subscription price actually paid, including
inflation adjustment, without interest less the storage and
insurance costs described in this paragraph, and, also, less the
©10% of the basic price plus inflation adjustment ‘referred  to
earlier. Such refund can be made only after an address is ob-
tathed from the Subscriber. In the interim, the moneys will be
held in a speclal trust account or escrow accoumt pursuant to
%“terms set forth in the fimal paragraph ef §.6. TUSPCO does
accept or assume any liability te Subscriber arising from

it
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the cause that Subscriber failed properly to notify TUSPCO of
all changes of name, address, or telephone number.

7.9 Amendment Procedure to this Contract. In
the event that TUSPCO should find improvements or clarifications
to make in this coéontract at a later time, TLPC may offer to Sub-
scrlbers a proposed amendment. Those who accept the proposed
amencdment will sign their agreement to the amendment and return
pne copy to TUSPCO and retain the duplicate copy for themselves.
Upon such bilateral acceptance, the proposed zmendment would be
part ¢f this contract from that date. Those who do not accept
the amendment would not be affected and their contract would

remain as it was. It should be noted that TUSPCO will not offer

any amendment that is unilaterally advantageous to TUSPTD and
disadvantageéous to the Subscriber. Any proposed amendment would
be of mutual advantage to both parties, and if the Bubscriber
disagrees, he would be frée to reject the amendment.

{Balance of page left intentionally blank.]
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BOOX CRDER' FORM AND PRICE COMPUTATION..

8. .
Total
Quantity Basic Price Basic Price
S _ Ordered Per Book Per Book
‘ ’ {I 2 Moo i
Book 1% . : E‘L —{ 3§ b $'_ g gl:
Book 2% . o - $. -— $ -
Book 3% : - \ — s — g
Book 4% L g — g —
Book 5% - . .. .= g § -
Additional Booksk® : - : See;Supplement $ -
Sheet _
Total Basic Price of all orders*** g CfLJ.EfL
Discount applicable, if any:**** (Computation $ -2
attached as supplementary page and ’
incorporated by reference.)
Total Basic Price ‘1e_ss.DiscouJ:1ts._ if any . $ Q’(,)gé

Amount Paid upon Signing Conif‘ ract ?w:huif';v ‘FL‘;“% s 61 gk

*%

-aq}mﬁmau%kﬂm4&9 128, Pec. 3

Balance Due, i1f any, and included as initial $ y-)
principal sum on Promissory Note dated MJ:L . 7

Books 1, 2, 3, 4, and 5 are as described in this contract in
paragraph 1. 3.

Any books or products ordered from TUSPCO pursuant to this
contract, other than Books 1, 2, 3, 4, and 5 are shown on an
attached supplement sheet, and the total order from the
attached supplement sheet 1s entered on this line entitled
"Additional Purchases".

The total basic price of all orders doeoes not include the
inflation adjustment to be paid annually as explained in
this contract.

TUSPCO shall have publicly stated discount policies in effect
from time to time which TUSPCO reserves the right to alter to
fit different times and different economic and rational
considerations relevant to selling the book(s), including

but not limited to quantity discounts, and other discounts
which may be established from time to time.
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Subscriber(s) agree that the intellectual content and nature of
this contract are the primary (intellectual) property of AJG, and,
tor this reason, Subscriber(s) agree to refrain from reproducing,
distributing, or showing this contract to &sny party not a partici-
pant in or principal to this contract under any circumstances With-
out written authorization of AJG or his authorized proprietary
associates OT SUCCesSsors.

By signing this agreement on 197%, at Los
Angeles, California, SubscriberTET ac nowledge that the Book
Order Form and Price Computation has been filled in prior to
the affixing of all signatures.

Print name (s} of Subscriber(s): Signatures:
fedemie & . MBRES ?AL&’MA&
Subscrlber
wla wla
‘ Subscriber

THE UNIVERSAL SCIENTIFIC PUBLICA-
TIONS COMPANY, INC.

Witnessed by:

QWM»

)iginal ecelved and flled by TUSPCO on 197? }EgggagggL 2

Z1

Note: The reverse side of this sheet (which would be Page 22) has
been intentionally left blenk.



EXHIBIT "A"

ALTERNATE INFLATION INDEX

The prices on this inflation index were determined on 1978,
June 14, at the places indicated for each item.

1. One gallon unileaded Mobil .
brand gasceline 4t Mobil station, Overland
and National Beuwlevards, Los Angeles,
California : $.69-9/10

2. One can Campbell's green pea soup,
size 11-1/4 oz. or 319 grams, at Von's Market,
Sepulveda Boulevard at National Boulevard, L@s
Angeles, California _ §.26

3. One 60-watt General Electric light
buldb, regular, frosted, at Von's Market, Sepulveds
B@ulevard at National Boulevard Los Angel@s ‘ _
California $.60+-1/2
4. One roll Kodachreme II 35 mm. 36 expo- '
sure color film at Sav-On Drugs, Sepulveda
Boulevard at National Boulevard, Les Angeles,

California . . $3.19
5. One box 5,000 Bostitch B-8 staples at

Sentry Statiomers, 2314 Santa Monica Boulevard,

$anta Monica, California $2.0¢6

See Teversé side for additiomal terms governing the use of
this alternative inflation index.
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ADDITIONAL TERMS GOVERNING THE USE OF THE ALTERNATE INFLATION INDEX
ON PAGE 23 :

Any commodity listed on Exhibit MA" shall be removed from this

index if, at the time of the annual determination of the inflation
adjustment, such commodity is subject to price controel or regulation
" by any organization:which has-compulsory power to enforce or regulate
prices, including, but not limited to, the federal government, the
state of California, or any subdivision thereof, or any statée agency
whatsoever. The commodity shall also be removed from the index

if it is no longer on the market and thus not available for.purchase
at the time -of application of the inflation index. If the commodity
is available, but not available at the same location where its

price was originally determined, then the price of the commodity

at the time of the application of the inflation index shall be ascer-
tained by pricing the commodity at a comparable store in the Greater
Los Angeles area. If a commodlty which appears :on Exhibit "AY is
unavailable in the same size or quantity package as originally
determined, but is available in a different size or quantity, then
the price as per such different size.or quantity shall be determined
and a pro-rata adjustment will be made to such price to adjust for
such change in size or duantity. For example, with reference to

the Kodachrome film on Exhibit "A", the price of which was$ deter-
mined from'a roll of 36 exposures, if such film is not available in
36 exposures, but is available in a rell of 48 exposures, upon the
date of application of the inflation imdex, them the price for the
48-exposure roll will be determined and reduced by 25% (the differ-
ence between 48 and 36 exposures) and the price as thus reduced
shall be used for determining the inflatien adjustment.

If all of the commodities om the inflation index have been removed
from the index for the reasons stated above, then the inflation
adjustment shall be determined as follows: the percentage of change
in the inflation: adjustment shall be the same as the percentage of
change in the offering price. of FEI Course V-201T between the time

. of the Subscriber(s)' signing of this comtract and the time of
determination ¢f the inflation adjustment {which will be determined
annually). The price of V-201T shall never be used to determine the
inflation adjustment unless none of the components of the inflation
index (Exhibit "A") is available due to the reasons stated above.
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KEVIN S. LACEY, State Bar #140918
CATHERINE L. SEKELY, State Bar #229093
LACEY, DUNN & DO

A Professional Corporation

315 W. Arden Avenue, Suite 11

Glendale, California 9}203

(818) 2971-9858

Attorney for Defendant Charles W. Hayes

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES -
CENTRAL DISTRICT
FREDERIC G. MARKS, JOSEPH HENTZ, ) CASE NO. BC352639
STUART SMITH, JEAN MOLLENHAUER,)  [Hon. Kenneth R. Freeman, Dept. 64]

ROGAN COOMBS, JOSEPH DROLL,
GREGG ROOTEN, THOMAS R. WOOD,

MARILYN WOOD, GREG STAININGER, DEFENDANT CHARLES W.
and JOHN FOUNTAIN, HAYES’S REQUESTS FOR
ADMISSION TO PLAINTIFF

Plaintiffs, FREDERIC G. MARKS [SET ONE]

V8.

)

)

%

)

WAYNE JOYNER and CHARLES W. )

HAYES, individually and as Trustees of )

THE UNIVERSAL SCIENTIFIC )

PUBLICATIONS COMPANY TRUST, )

THE UNIVERSAL SCIENTIFIC )

PUBLICATIONS COMPANY, INC., THE )
NATURAL ESTATE TRUST, and DOES 1

through 50, Inclusive, %

)

)

Defendants.

PROPOUNDING PARTY: DEFENDANT CHARLES W. HAYES
RESPONDING PARTY: PLAINTIFF FREDERIC G. MARKS
SET NUMBER: ONE

Defendant Charles W. Hayes requests that you respond to the following Requests
-1- '

DEFENDANT CHARLES W. HAYES’S REQUESTS FOR ADMISSION TO /
PLAINTIFF FREDERIC G. MARKS [SET ONE] =X, 8
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for Admission within thirty (30) days after service thereof pursuant to Section 2033.210 ef

seq. of the California Code of Civil Procedure.

REQUESTS FOR ADMISSION
REQUEST FOR ADMISSION NO. 1:

Admit that HAYES never represented to YOU that he was “working on
publication” of Book 1 at any time before 1997. (For purposes of these requests for
admission, the term “HAYES” shall mean defendant Charles W. Hayes, an individual. For
purposes of these requests for admission, the terms “YOU” and “YOUR” shall mean
plantiff, Frederic G. Marks, his officers, employees, agents and representatives.)
REQUEST FOR ADMISSTON NO. 2: .

Admit that HAYES never “assured” YOU that “Book 1 would be published” at any
time before 1997.

REQUEST FOR ADMISSION NO. 3:

Admit that HAYES never “encouraged” YOU to wait for Book 1's delivery at any
time before 1997.

REQUEST FOR ADMISSION NO. 4:
Admit that YOU drafted the TUSPCO TRUST. (For purposes of these requests for

admission, the term “TUSPCO TRUST” shall mean The Univer_sal Scientific Publications
Company, Inc., Book Subscription Trust.)

I REQUEST FOR ADMISSION NO. S:

Admit that YOU drafted the PPSA. (For purposes of these requests for admission,
the term “PPSA™ shall mean the Pre-Publication Subscription Agreement.)
REQUEST FOR ADMISSION NO. 6: _

Admit that Exhibit “A” attached hereto is a true and correct copy of the complaint in
the LANGE ACTION. (For purposes of these requests for admission, the term the
“LANGE ACTION” sh_all mean the action entitled The Universal XYZ Corporation, et. al.

v. Mitchell J. Lange, et. al., Orange County Superior Court Case No. 44-26-51.)
-2
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w 0 - o i A W

P T T T T e T

REQUEST FOR ADMISSION NO. 7:

Admit that YOU drafted the complaint in the LANGE ACTION on behalf of The
Universal XYZ Corporation, Andrew J. Galambos, Suzanne J. Galambos, TUSPCO, the
TUSPCO TRUST, the FEI Course Subscription Trust and HAYES. (For purposes of
these requests for admission, the term “TUSPCO” shall mean The Universal Scientific
Publications Company, Inc.)

REQUEST FOR ADMISSION NO. 8: |

Admit YOU filed the LANGE ACTION on October 30, 1984.

REQUEST FOR ADMISSION NO. 9:

Admit that Jonathan K. Golden, Esq. was YOUR partner in the law firm Marks and
Golden, attorneys for The Universal XYZ Corporation, Andrew J. Galambos, Suzanne J.
Galambos, TUSPCO, the TUSPCO TRUST, the FEI Course Subscription Trust and
HAYES, in the LANGE ACTION.

REQUEST FOR ADMISSION NO. 10:

Admit that YOU verified the contents of the complaint in the LANGE ACTION as

true of YOUR own knowledge “except as to those matters which are therein stated as

being alleged upon imformation or belief, and as to those matters I believe the complaint to

be true.”

REQUEST FOR ADMISSION NO. 11;

Admit that during and subsequent to the pendency of the LANGE ACTION YOU
never discovered that any of YOUR assertions in the complaint in the LANGE ACTION

were false.

REQUEST FOR ADMISSJON NO. 12:

Admit that, pursuant to section 7.1 of the complaint in the LANGE ACTION, on
July 11, 1978 Mitchell J. Lange and Jerry A. Miller were appointed co-trustees for the
TUSPCO TRUST.

-3.
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REQUEST FOR ADMISSION NO. 13:

Admit that section 7.2 of the complaint in the LANGE ACTION, which YOU
verified, states: “In operation Lange was the sole trustee.”

REQUEST FOR ADMISSION NO. 14:

* Admit that section 9 of the complaint in the LANGE ACTION, which YOU
verified, states: “In 1984, beginning on July 9, AJG discovered for the first time that MJL
had taken substantially all of the assets of both the FEI Trust and the TUSPCO TRUST, as
well as considerable amounts of monies of TUC and substantially all the monies of
TUSPCO that were under MJL’s control.” (For purposes of these requests for admission,
the term “AJG” shall mean Andrew J. Galambos. For purposes of these requests for
admission, the term “MJL” shall mean Mitchell J. “Matt” Lange.)

REQUEST FOR ADMISSION NO. 15:

Admit that section 9.1, lines 14-17, of the complaint m the LANGE ACTION, A
which YOU verified, states “beginning in or about 1979 Lange took monies belonging to
TUSPCO in the total amount of not less that $126,905.30, without the knowledge, consént
or permission of AJG, TUC or TUSPCO and converted all of those monies to his own

N

use.

REQUEST FOR ADMISSION NO. 16:

Admit that section 9.3 of the complaint in the LANGE ACTION, which YOU
vériﬁed, states: “Beginning i or about July 1979 Lange took from the TUSPCO TRUST
the sum of not less tha.n $863,267.56 without the knowledge, consent or permission of
AJG or TUSPCO, and converted all of that amount to his own use.”

REQUEST FOR ADMISSION NO. 17:

Admit that, pursuant to sections © and 9.3 of the verified complaint in the LANGE

ACTION, YOU claimed that the TUSPCO TRUST was looted by MJL between 1979
and July 9, 1984,

-4 .
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REQUEST FOR ADMISSION NO. 18:

Admit that YOU purchased 4 copies of Book 1 from TUSPCO.
REQUEST FOR ADMISSION NO. 19:

-Admit that YOU paid §961.86 for all 4 copies of Book 1 before July 1, 1984,
REQUEST FOR ADMISSION NO. 29:

Admit that YOUR money was stolen by MJL.
REQUEST FOR ADMISSION NO. 21:

Admit that HAYES was the successor trustee to the TUSPCO TRUST affer it was
looted by MJL.

REQUEST FOR ADMISSION NO. 22

Admit that YOU received all copies of Volume 1 of Book 1 that YOU are entitled
to pursuant to YOUR PPSA.

REQUEST FOR ADMISSION NQO. 23:

Admit that section 6.5 (5) of the PPSA states: “Notwithstanding anything to the
contrary herein, if the assets of the trust fund are seized or made unavailable for the
purposes of this agreement by any state, or by any coercive force, the obligation of

TUSPCO to make or guarantee any refund to Subscriber shall cease; and shall be null and

void.”

REQUEST FOR ADMISSTION NO. 24: -

Admit that AJG defined “coercive force” as any attempt to interfere with property

via force, threat of force, or fraud.

REQUEST FOR ADMISSION NO. 25:

Admit that MJL was a coercive force as defined by AJG.
REQUEST FOR ADMISSION NO., 26:

Admit that MJL seized the assets of the TUSPCO TRUST.

-5-
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REQUEST FOR ADMISSION NO. 27:

Admit that YOU are not entitled to a refund pursuant to section 6.5(5) of the PPSA.

DATED: November 17, 2006 LACEY, DUNN & DO
A Professional Corporation

By: ;’,fy zgﬂf%/%ft-/ é(/
KEVIN S. LACEY
CATHERINE L. SEKELY

Attorneys for Defendant
Charles W. Hayes

-6 -
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| 3 “SUMMONS ."‘*
a0 , (CITACION JUDICIAL)

FOR COURT USEZ ONIY T

NCTICE TO DE SFENDANT: (Aviso a Acusado) Mitchell J. Lange, (5010 PARA 450 DE L4 CORTE
ict Services Gmxxvatlan,mereabh aﬂﬂ:le(lxmﬁny,ﬁvf
oublishing Compary, a Corporation, Bomnde L. Lange, Michelld
.T_'XD“L"J:’Bllf; Llew=lyn Properties, a California Limited Parimer-
ship, Montrose Properties Partnership, City Eall Center - |7
Proparties Partnership, Montana Historic PIDDal"tles Part= {7
nership, an& Doz Defendants 1-100

YQu ARE BEING SUED BY PLAINTIFF:

(A Ud. Ie estd demandando) =~ - The Universal X¥2Z Cor-
poration, Andrew J. Galambos, Suzanne J.° Gzlambos, The
Iknmexs&LScuaﬁ:iici&iﬂ;cm:xms(kmpaqy Inc.,ihetﬁnr
versal Scientific Publications Companmy, Inc. Bodk Subscription . L
ixust,iheiﬁﬂ OmmxxeSﬁhmn:ptux1Trmﬁ; and Charles W. Hayes. -

You have 20 CALENDAR DAYS after this sum- Después de que le entreguen esta citacion judicial usted
mons is served on you to fil2 a typewritten re- tiene un plazo de 30 DIAS CALENDARIQS para presentar
sponse at this court. uAa respuesta escrita 2 maquinz en esta corte -

Lina cartz o umpa _Namada telefdnica no le ofrecers
proleccin; su respuesta escrita a maguina tiene que

A letter or phone call will not protect you; your
- typewtitten response must be in proper legal

- form if you want the court to hear your case. - cumplir corn las formalidades legales apropradas si psted
¥ you do hot fiie your response on time, you may quiere gue la corte esctiche su caso
lose the czse, and your wages, money and pro- 5i usted no presenta su respuesta a tiempa, pued'e perder

perty may be taken without further warning from ef caso y e pueden quitar su salario, su dinero y alias cosas

the court.’ de su propiedad sin aviso adicional por parte de fa corte.
There are other legal requirements. You may Existen ofros requisitos legales. Puede que usted quiera
weant to cafl an attomey right away. If you-do not fiamar a un abogado inmediatamente. Si no conoce a un
know an attorney, you may call an attomey refer- abogado, puede Hamar a un servicio de referencia de
ral sensice or a iegal aid office {listed in the phone abogados o @ una oficina de ayuda feral (vea ef dn'edonra
bookl. . telefonico). .

The name and address of the court ist (Ef nombre y direccién de fa corte es) ) -~ 26 -t
Orange County Superior Court . . =

700 Civic Center Drive West : : I o
Santa Ana, Califormia 92701

The name, address, and telephone number of plaindif’s attorney, or plaintff wwhuut = attcrmey, i .
{El nombre, & direccion y el nirmero de teiéfono del sbogado def n’emandante ‘o del demandante gue no tisne abogada es) -
Marks and Golden ) T : ) .. , . ,
Frederic G. Marks, Esg. . .
1875 Century Park EBEast, 8th Floor )
Los Angeles, California 90067
(213) 553-3822

' (EE A.BRANCH '
DA s 30 1884 iﬂé—m Cierk, by '?AM&A A. Mm Depury
{Fechal . {Actuario) . (Delagado}
{SEALL

NQT ICE_TO THE PERSON SERVED: You are served

“f1g gl

as an individual defendant.
as the person sued under the fictitious name of {specityl:

iein

1
X

dgt

ot i

3 D an behalf of fspecifyh

ity 5,
gl st

unger: - | CCP 416810 (curporat!on} D CCP 418.80 (minor;
| CCP 418.20 {defunct corparation ___| CCP 416.70 (conservatee]
I CCP 418.40 (association or parmership! : CCP 438.90 {individuall
= oteer X /
4. [ by personal delivery on fdarek }’Y ' ; A

Frrm Ararrar by Byle SE2 T e s rrs iren o e Dorrcref wnf o . = -
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22
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FREDERIC G. MARKS, ESQ.
MARKS AND GOLDEN

7L SR
' AN A
1875 Century Park East, Suits B0C I
Les angeles, California 380067 . »
(213) 553-3822 OCT 30 1584
Attorneys for Plaintiff LEp & BRaM0H ) Cowty Gleri
By ey

SUPERIOR COURT OF THE STATE OF CRLIFORNIA

COUNTY OF ORANGE

CASE NO. L/L/,;{ﬂél |

COMPLAINT FOR FRAUD AND
DECEIT, ACCOUNTING,
BREACH OF TRUST, BREACH
OF CONTRACT, CONVERSION,
DEFAMATION, EMOTIORAL

DISTRESS, AND CONSTRUC~
.TIVE TRUST

THE UNIVERSAL XYZ CORPORATION,
ANDREW J. GALAMBOS, SUZANNE J.
GALAMBCS, THE UNIVERSAL SCIENTIFIC
PUBLICATIONS COMPANY, INC., THE
UNIVERSAL SCIENTIFIC PUBLICATIONS
COMPANY, INC. BOOK SUBSCRIPTION
TRUST, THE FEI COURSE SUBSCRIPTION
TRUST, AND CHARLES W. HEAYES,

V.

MITCHELL J. LANGE, ict SERVICES COR-
PORATION, ANDREA MERCANTILE COMPANY,
W/L PUBLISHING COMPANY, 2 CORPORA-
TION, BONNIE L. LANGE, MICEELLE
DONNELLY, LLEWELYN PROPERTIES, A
CALIFORNIA LIMITED PARTNERSBIP,

)

)

)

)

)

)

)

)

)

Plaintiffs, }
)

}

)

)

)

)

)

)
MONTROSE PROPERTIES PARTNERSHIP, CITY)

" HALL CENTER PROPERTIES PARTNERSHIP, )

MONTAN2Z HISTORIC PROPERTIES PARTNER~ )
SHEIP, AND DOE DEFENDANTS 1-100, )
- )

Defendants. ]

28

FIRST CAUSE OF ACTION (¥Fraud and Decait)

Plaintiffs allege for their first cause of action agzsinst

Mitchell J. Lange only:
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1. andrew J. Gazlambos (gsscribed zs "AJGE" oy "Galambos”
herein) and Suzanne J. Gzlambos ("S3G") are individuals who
in the State of California, County of Orange; 2JG znd 5JG are hus-

band and wife respectively of each other. The Universal Corpora-

tion is a Delaware corporation authorized to do business in the
State of California under the name The Dniversal ¥¥2 Corporation,
and is referred to hereinm as "TUC". The Universal Scientific
Publicatiohs Company, Inc. {(referred to herein.as "TUSPCO") is a
California corporation. AJG is the sole sharsholder of TUC and
TUC is the sole shareholder of TUSPCO, which is a wholly-owned
subsidiary ofATUC. The Universal Scientific Pugiications Company,
Inc. Book Subscription Trust is a trust establisheﬁ by TUSPCO in
the State of Célifornia} this trust is referred to herein as the
"TUISPCO trust™. . The FEI Coursa Subscription Trust is a trust
established in the State of California by TUC, and is referred to
herein as "the FEI trust®. Charles W. Hayes is thes current trus-
tee of both the TUSPCO trust and.the FEI trust. TOC is a benefi-
ciary of the FEI trust, and TUSPCO is a beneficiary of the TUSPCO

trust. AJG, as owner of TUC and TUSPCO, and 5JG as wife of AJG,

are indirect besneficiaries of the FEI trust andAthe TUSPCO trust.

2. Mitcpell 3. Lange is referred to herein as "MJL" or
“Lanée“s . Bonnis L. Lange is the wife of Mitchell J. Lange.
Mitchell J. Lange znd Bonnie L. Lange are fesiéents_of the County
ofrsan Diegﬁﬁ;ggéggwgngg;iﬁgrgigi_migt Services CQrpptaiion is a
ccrpoﬁationgéhoily owned and wbollj controlled by Langé. W/L Pub-

lishing Company is a corporation which plaintiffs are informed,

believe and therasfore allege is wholly owned and controlled by

D
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cendant MJL. Michelle Bonnelly is an individuzl who resides in
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3 informed, believe, and therefors allegs, that Llewelyn Properties
4 is a California limited partnership in which Mitchell J. Lange and
5 Califia Properties, a California corporation, are the general
6 Partners; and that Mon:trose Properties is a California limited
7 partneréhip in which Mitchell J. Laﬁge‘éﬁd CalifialProperties, a
.8 Californisa corporation, are the general partnéré; Plaintiffs are
w2 4 informed, beliéve, and therefore allege that Andrea Mercantil
10 ComDany is either a corporatlon controlled- by MIL, or a f1cL::_3usV
13 buqlness name used by defendan; MIL, or by some. othsr zorporavion
12 ©r entity named herein as a defendant which iz controlled by mJIL.
13 Plaintiffs are informed, believe, and therefors allege'that
14 Down;own Press is a fictitious business name used by defendants
15 MJL, W/L Publishing Company, and Michelle Donnelly.
16 | |
17

2.1 Plaintiffs are informed, believe, and therefore

18 allege, that City Ball Center Properties and Montana Historie

19 Properties are 2ach separate partnerships, and that Mitchell J.
20 Lange ‘is a general partner of each partnership, and that each
a1y’ partnership does business in the State of California, and also
22 does business in the-sgate ©f Montana, and owns reszl property in
23 the State of Montana. - -
24 '

R
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2.2 DOES 1- 100, Tnclus:.ve, are individuals, ‘corpora-
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tions, partnershlps, ©r other entities, whose identities are

presently unknown to plaintiffs, who plaintiffs are informed,

AT,

bnlleve, and therefore a11ege should be defendants in this action
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. Lange complzined of hezrein, or
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andant Mitchel
business entities, such as corporationsg, partnerships, etc. under -
the control of defendant Mifchell J. Lange which have been used by
Lange to perpetrate the wfongdoing described hefein, Or are per-

sons, or business entities, such azs corporations or partnerships,

which are in possession of property belonging to the plaintififs

_which should be returned to plaintiffs for the reasons stated and

alleged below. Plaintiffs will request leave of court to amend

this complaint to allege the true names and identities of the DOE

defendants when they have been discovered.

2.3 Plaintiffs are informed, believe, and therefore

~2llege that at all times material herein defendant M. J. Lange was

a controlling shareholder, an officer and a director of each named
corporate defenéant; that each named corporate defendant is and at
all times material herein was substantially owned and controlled
by defendant M. J. Lange and is an entity through which defendant

M. J. Lange conducts business affairs, including the transaction

of business described herein.

Plaintiff is informed, believes, and therefore
alleges that at all timés material hereiﬁ eachrof‘the partnerships
named as a defeﬁdant was a paritnership in which defendant M. J.
Lange,was'a gensaral partner, or the gole genéral partngr,'andlthat._
each ofisuchﬁééfebdant partnerships is and at all times material
herein was substantially owned@ and controlled by defendant M. J.

Lange, and 1s an enfity through which defendant M. J. Lange con-

-4
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As to any coerporation or partnersﬁip or cther busi-
ness éentity which is hereaiter served with the Summons and Com-—
plaint in this acﬁiOn as a Doe defendant, plaintiffs are informead,
pelieve and therefore allege that each of such Doe deféndant cor-
porations, partnerships or other husiness entities was at all
material times hérein substantially ownednand controiled by defen-
dant M. J;.Langgf and is an entity through whi;h defendant M.  J.
Lange conducts business affairs, including the.bﬁéiness trans-

actions described herein.

Plaintiffs are infoymed, believe and therefore
-ailege that each corporation and each’pértnership naned as a
défendant'herein, including corporations and partnerships here-
after served with this complaint as a Doe defendant, is the alter
ego of defendant M. J. iange and the obligations of défendant M.
J.. Lange are the obligations of such corporétions and partnerships
and other busineés entities; furthermore, the obligations of each
such corporation, partnership or other business entity named as a
defendant, whetbe;_naﬁg@ herein or served as a Doe defendant, is
the obligaﬁioniof defendant M. J. Lange, and is tha obligation of
each other corporation, partnership or business entity named as a

defendant, in that:

(a) there is such a unity of interest and owner-

ship between defendant M. J.‘Lange znd each of ths named defendant

-5~
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corporztions, partnerships and other business sntities that The
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individuality of the defendant corpcrations, partnerships and

other business entities, or their separateness from defendant M. -

J. Lange has ceased because:

{1) each of such defendant corporations,
partnerships and other business entities is influenced and

governed by defendant M. J. Lange;

(ii) . defendant M. J. Lange is the owner and
holder of all, or.a controlling amount of the outStanding voting
shares, or all or a controlling amount of the partnership inter-

ests in each such defendant corporation or partnership, and all or

a controlling amount of the interest in each such other business

entity;

{iii)} the Board of Directors of each of the
defendant corporations is now, and at 211 mat?rial times has been,
contrelled by défendant M. J. Lange, and the busingss affairs of
each of- the defeﬁaant parfnerships is now, and at all times mater-

ial herein has been, controlled by defendant M. J. Lange;

(iv)  each of the defendant corporatiocns and
each o6f the defendant parinerships was at zall matérial times here-

in a corporate instrumentality or a partnership vsed for the bene-

fi¢ of_defengéﬁt M. J. Lange;

(v} sach of the defendant corporations and

—-5~-
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the reasonzble needs of their business;

(vi) the corporate form, entity and struc-
ture of the defendant corporationé was at all times disregarded by
defendant M. J. Lange, and the separateness of each of the defen-

dant corporations was at all times disregarded by defendant M. J.

Lange;

{vii} the assets ¢f each of the defendant
corporatlons and the assets of gach of the defendant partnerships

were intermingled with the assets of esach other and s th the
assets of dafendant M. J. ‘Lange, or transferred without considera-
tion to defendant M. J. Lange or to one of the other defendant
corporations o;lpartnerships'in disregard of ﬁhe purported separ—
ate corporate form; entity and structure of the defendant corpora-

tions and the purported separate identity of the defendant part-

nerships.

(b) Each of the defendant corporations and each of

the defendant partnershipé was nevexr intended to have, and never

has 5aé, any true sep§r§te corporate or partnership existence.
The sole purpose fof‘ﬁhe organization of each of the defendant
corporatlons ang pqrtncrshlna was and is to act as a device by
wblch defendant M. J. Lange could evade his contractual obliga-
tlons_to pla;ntlffs and to other parties by causing under capital-

ized and insolvent corporations and partnerships to enter into

contracts through-which defeﬁdant M. J. Lange could carry on his

-7=
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fully znd wrongfully tzken from the plaintiffs by defendant M. J

Lange as described eslsewhere hesrein.

{c) Adherence to the fiction of the sepéraﬁe exis-
tence as a corporation of any of the deféndant corporations or

partnerships would sanction a fraud and promote an injustice, in

that each of such defendant corporations and partnerships has been

used by defendant M. J. Lange as a tool and device to accomplish
the perpetration of the fraud and deceit by which defendant M. J.
Lange had taken property of the\plainﬁiffs in violation of'the

rights of the plaintiffs; some, one or all of the defendant cor-

porations and partnerships are instrumentalities that defendant M.

J. Lange is attempting to hide behind and through which defendant
M.  J. Lange is atteﬁpting to manipulate- assets unlawfully taken
from plaintiffs, and to avoid liabilities to plaintiffs and to

third parties.

3. Galambés is an astrophysicist and a lecturer bﬁ profes-
sion. Since 1361 Galambos has used the trade name "The Pree
Entarprise Inétitute;*'?eferred to herein as "FEI", as the name
for the business conducted by Galambdés as a lecturer. Since 1965
the leciure business of Galambos hag been presented‘throdgh TyJc,

and TUC has used the name FEI in such business. The business of

FEI is:tc.pqééenﬁ lectures courses and individuzal lecturss ol AJG

‘to adult students (hereinzfter referred to as "students®}, both in

person, and by means of tape recordings (referred to as "tape

-8—
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3 4, TUSPCO publishes and sells bocks, pamphlets, cachets,

>

commemorative voin medals, and cother items primarily to individual

5 customers of FEI and AJG;

3

7 5. ' Since 1963 AJG has known MJL first as a student of the
81 courses of AJG, then as a potential associate %o work with AJG in
9|l administering the business of FEI, and subseguently in the rela-

10|l tionships described below.

12 6. Beginning in 1969 plaintiffs TUC and TUSPCO agreed with
13} Lange in Orange County and Los Angeles County that Lange would

14 become associated with Plaintiffs AJG, TOC and PUSPCO in a number
15{ of capacities, including the foilowing. In 1867 Langé became a
tape course contractor for recorded lectures of AJG presented by
17|} FEI and individually by AJG. Beginning about 1871 or 1972!Lange
18l provided bookkeeping services, and was entrusted with 21l of the
19 banking busihess of FEI, which operatea as a division of TUC, and
20 part of the banking business of TUSPCO, in that Lange was autﬂor—
21" ized to collect monies due from customers of FEI and TUSPCO, and

22 to deposit those monises in bank accounts established for that puz~

23 pose by TUC, FEI and TﬁSPCé. Lange was entrusted by AJG, TUC'and
' 24| TUSPCO with the privilege of writing checks on such bank accounts

%% in order to assist‘AJG, T0C and TUSPCO in carrfing on their busi-

%% nass b? mak;ﬁg payments from such bank accounts to suppliers of

?% goods'ahd services to AJG, UL and TUSPCO. Lange was for many

o8

vears an officer and director of TUC, and a diresctor of TUSPCO,

-9
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TUC and TUSPCO, until
he was removed from his positions of trust by AJG, TUC and TUSPCO
©h account of the problems described in this complaint.

*

7. In 1978 TUC and FEI established a special trust, known
as the FEI Course-Subscription Trust ("FEI trust") and TUSPCO
established a special trust known as The Universal Scientific
Publieations Company, Inc. Beok Subscription Trust ("the TUSPCO
trust™). The ﬁurpcse of the FEI trust was to hoié customers*
moniesrreceived as advance sebscriptions for lecture courses to be
given by AJG in the frture. The purpose‘of the TUSPCO trust was
to hold monies paid- by subscribers in advance for publication of
books to be wrwtten by aJG, produced - and dellvered in the future.
Under each trust, ‘the trustee was required to pay the money‘over
to FEI and to TUSPCO under certain conditions, or to refund the

money to the subscribers under certain conditions.: FEI, AJG and

SJG indirectly, and the subscribers weare beneficiaries of the FEI

trust.. TUSPCO, AJG and SJG indirectly, and the subscribers were

beneficiaries of the TUSPCO itrust.

_f?ki}'On July 11, 1978 Mitchell J. Langé and Jerry 2.

‘Miller were appointed to-trustees of the FEI trust and the TUSPCO

#

trust, and sach of them signed trust documents under which they

assumed the dutles of trustees. Beginning in 1978 the monies

Teceived from subscribers of each trust were depcsited in separate

segregated bank accounts, and subseqguently a substantial amount of

=-10-
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ch trust was used TO purchase azs asssts of
trust gold coins, pre-1864 U.S5. silver coins, marketable securi-

ties, money market funds, and bank accounis.

7.2 1In operation Lange was the sole trustee, function-
iné as such, and Jerry A. Miller was only a backup trusiee who
AJG,AFEI and TUSPCQO asked to be availablé as successor trustee in
the event of the death, incapacity, resignation or removal of
Lange as trustee. The allegatioﬁs of wrongdeing in this complaint
against the tfusteés of the FEI trust_and TUSPCO trust are made -
against Mitchell J. Lange only and not against Jéfry A. Miller who
plaintiffs acknowledge had no knéwledge of, or part in, the wrong-

doing of defendant Lange described in this complaint.

7.3 AJG is a beneficiary of both the FEI trust and the
TUSPCO trust in that the revenues derived by FEI from the FEI
trust and by TUSPCO from the TUSECO trust would uitimately be
used, in part; to compensate AJG for serﬁice$ rendered in creat-
ing and delivering lectures and writing books to be delivered

ﬁhrough the FEI trust and the TUSPCO trust. SJG, as wife of AJG,

is indirectly a beneficiary of both trusts.

7.4 The agreemants between plaintiffs and defendant
Lange as to thea FEI trust and the TUSPCO trust were entered into,
and the agreements as to TOC and TUSPCO improved and modified, in

Orange County and Los Angeles County in 1978.

8. TUC, TUSPCO and AJG as the controlling person of TUC and

~11-
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nazmed and zppointed trustee of the FEI trust and the TUSPCO trust,

and continued to respose such trust and confidence in MJIL until

discovery of the wrong doing of MJL alleged in this- complaint.

9. In 1§84, beginning on July 9, AJG discovered.for the
first time that MJ.L had taken substantially all of the assets of
both the FPEI trust and the TUSPCO trust,-as well as considserable
amounts of moﬁ%es of TUC and substantially all the monies of

TUSPCO that wers undér MJIL's control.

9.1 2s to TUC and TUSPCO, beginning-in ocr about 1979,
Lange took monies belonging to TUC in the total amount of not less
than $336:198.72, and beginning in or about 1979 Lénge téok monies
belonging to TUSPCO in the total amount‘of not less than
$126,905.3Q, ﬁithout the krnowledge, consent or permission of AJG,

TUC or TUSPCO and chverted all of those monies to his own use.

9.2 Beginning in or about 1979 Lange took from the FEI

trust ihe sum of not less than $208,872.18 without the knowledge,

pgrmission or consent of AJG, TUC, FEI, and converted all of that

amount to his own use.

9.3 Beginning ind or about July 1979 Lange took from the
TUSPCC trust the sum of not less than $863,267.56 without the
knowledge, cbhseﬁt or permission of AJG or TUSPCO, and convertad

all of that amount to his own use.

- 2=
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‘8.4 The totzl amount taken by MJIL from TUC, TUS=CO, the

©I trust and the TUSPCO trust is not less than $1,335,2

i
w
’
~J
oY
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9.5 On July 3, 1384 Langs informed plaintiffs in wriz-
ing of his taking of the money and property of the plaintiffs,

resigned as trustee of both the FEI trust and the "TUSPCO trust,

and claimed to be unable to make restitution for a very long

time.

9.6 Plaintiffs are informed, bélieve; and therefore
allege that‘Lange has hidden and retains a substé;tial amount of
the property and monies taken‘from plaintiffs, perhaps as much as
$1,000,000, which he is attempting to keep permanently for his own
use by representing falselj that he is unable to make restitution;
and therefore, that such representation of Lange is untrue, and is
a further étﬁéﬁpt to defraud and deceive plaintiffs, and to

deprive plaintiffs permanently of the monies and properties taken

by Lange from plaintiffs.

10. MJL taok the forégding amount of $1,535,243.76 in a
varisty of ways, iﬁcluding direct taking by MJIL himself, for his
own benefit, payment'o? funds and assets over to defendant ict
Services Corporation, payment of Ffund@s or assets to a business
that MJL operated with defendant Michzlle Donnelly and with defen—
dant W/L Publishing Company, undsr the namé "Downtown Press",
transﬁer ofhgﬁld:and silver coiﬁs from co-trustee safe deposit
boxes in the name of Mitchell J. Lange and Jerry 2. Miller, as

trustees, to Lange's own personal possession, and fraudulent

-13~-
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the FRI trust for Lange's own persconal uss

and benefit.

11. The taking of the $1,535,243.76 by Lange was a fraud and
deceit upon the plaintiffs. Lange uséd his position ;s a trustee
of the FEI trpst,'ahd the TUSPCO trust,:and a; a fiduciary hand-
ling property and banklaccounts of TUC and TUSPCO; to deceive
plaintiffs, and thereby to convert all of the sum of $1,535;243.?6
to Lange's own use as described in this complaint.

11.1 . Lange accomplished his fraﬁd and deceit by means
of misre§resenations to AJG, TUC and TUSPCO as fcllows. Lange
presented false reports to plaintiffs’' accountant as to the assets
held by the FEL trust and the TUSPCO -trust in that‘while Lange was
looting these trusts of all of their assets, he consistently con-
tinted to represent that the trusts were in possession of cash,
gold and silver coins aﬁd marketzable securi?ies, which he, in

fact, had taken from the trusts.
11.2 Lange concealed from AJG, TUC and TUSPCO, the fact

accomplished by failure to provide a&n accounting as to such bank
accounts under his contrel in order to cover up the fact of his
looting of such bank accounts. Lange deliberately and fraudulent-

ly failed to meke payments due to third parties entitled to

raceive payments from the TUC bank accounts, including tapes course

—14-
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contractors, and persons who were entitled 1o recsive commissions

=

from FEI. Plaintiff TUC is obligated to such persons, namsly tape

i

course contractors

o)

nd persons entitled to receive commissions
irom FEI, for the amounts which Lange should have, but failed to
pay to those persons on behalf of TUC; accordingly, plaintiff TUC
has been damaged further'in an amount presently unknown ﬁo,plainé
tiff TUC, which is the amount which is due from TUC to such per—
sons £0 whom Lande deliberately and frauwdulently failed to make
payments. Plaintiff will seek leave to amend this complaint to
allege the amount of such obligation of plaintifﬁ to third part}es
when the amouﬁt is known.’ | -

11:.3 Lange knew that he was guilty of misrepresentation
to plainiiffs because he never had authority to take monies for
his own use and benefit from the FEI £rust and the TUSPCO trust at
all, under the terms of the trust agreements establishing those
trusts, and under the terms of his agreement with AJG. Lange knew
he was guilty of misrepresentétion to plaintiffs by fallure to
disclose that he was diverting to his own use and benefit monies
from bank accougts of TUC and TUSPCO, because he khew he was obli-
gated to hold-sucﬁﬂmonies in the accounts of TOC and TUSPCO for
payments due to third parties {see 11.2 above) aha for_distribu—
tion of the monies td, and for the Benefit of TUC and TUSPCO, and

despite such knowledge deféndant Lange took such monies for his

’

own use and benefit, without disclosing that fact to AJG, TUC and

TUSPCQ, andJﬁitﬁout asking consent to take such monies for his own
o . . !
use and benefit {such consent would have been denied by plain- !

tiffs, and Lange. would have been removed immediately from all his

=15~
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thermore, Lange prepared deliberztely deceptive accounting state-
ments to AJG, TUC, and TUSPCC, znd their accountant o conceal the

fact ¢f his looting of TUC and TUSPCO bank accounts.

11.4 The accountings and reports that Lange'did provide
to AJG, TUC and TUSPCO regarding the trusts and corporate assets
of TUC and TUSPCO constituted 'a deliberate, knowing and intention-
al‘misrepresentation as to the true status of the financial

affairs of each of those entities.

117.5 Due to prior acguaintance by AJG with Lange since
1963, and the prior business relationship between AJG, TUC and
TUSPCO and Lange since 1869, AJG, TUC and TUSPCO reposed trust and
confidence in Lange. .Lange's taking ef property of the plaintiffs
by virtue of the fraud and deceit of Lange has resulted in damages

to the plaintiffs in the following amounts which Lange has mis-

appropriated:
_TBC $336,198.72 or mcre;
. - .TUSPCD $126,905.30 or more;
FEI trust $208,872.18 or more:

TUSPCO trust $863,267.56 or more.

In addition, plaintiffs TUC and TUSECO are indebted in
the amount which they are obligated to pay to third parties on
acéount of_gqﬁmissions which Lange was obligated and falled to pay

from thé TUC and TUSPCO bank accounts which Lange looted (see

11.2). Those amounts are pressntly unknown to plaintiffs who will

~16=
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they are known.

12, If, as a result of the accounting which is sought by
plaintiffs under the second cause of action, or otherwise, plain-
tiffs discover that additional amounts have been taken by Lange

without consent or permission, and due to his fraud and deceit,

plaintiffs will reguest léeave of the court to amend this complaint

- to allege the additional amounts taken.

SECOND CAUSE OF ACTION (Accounting)

Plaintiffs TUC, TUSPCO, FEI trust and TUSPCO trust allege as

a second cause of action against defendant Mitchell J. Langé as

follows. s

13. Plaintiffs incorporate by reference herein all of the

allegations of paragraphs 1-12 above.

4. Defenéant MJL is obligated to provide'plaintiffs a full,
complete, truthful, and accurate accountiﬁg of all properties and
monies taken by dEEehjgnt Lange from TOUC, TUSPCO, fhe FEI trust
and the TUSPCQ"trust; ‘Defendant MJL is obligated to disclose to
plaintiffs what has been Gone with the piopertieé and funds mis-

»

appropriated by Lange, and the amount still in his possession.

15. AJG, on behalf of himself and all other plaintiffs, has

made demand upon.defendant MJL for a full, complete, truthful and

—17~
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tiffs which were under the custody and control of MJL in his

Capacity as trustse of the FEI trust and the TUSPCO trust, and as
a fiduciary avthorized to make withdrawals from bank accounts of
TUC and TUSPCO. -Defenéant MJL has failed znd refused go provide

such an accounting to plaintiffs.

16. Defendant Lange should be ordered to account fully and
completely, truthfully, and accurately, to TOC, TUSPCO the FRI
trust, and.the TUSPCO trust as to all property and monies of each
plaintiff which have ever come into the possessioﬁ or control of

defendant Lange including, but not limited to, the amounts mis-

appropriated by MJL.

THIRD CAUSE OF ACTION (Breach of Trust)

Plaintiffs FEI trust, TUSPCO trust, TUC and TUSPCO allege as

a third cause of action against defendant M. J. Lange as follows.

17. Plaintiffs incorporate the allegations of paragraphs

1-12 and 14-16 above.

18. The conduct of MJL describéd above is a breach of trust

as to the FEI trust, the TUSPCO trust, TUC and TUSPCO in that

defendant misabppropriated monies and other properties of the

plaintiffs thﬁough violation of his fiduciary duties and the trust

and confidence imposed in him by each plaintiff.
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12. Due to the breach of trust by defendant MJL the plain-
tiffs have been damaged in the amounts dasscribed in paragraph 11
-l . e

above. Furthermore, plaintiffs have .alsoc suffered damages from
the loss of earnings on, and capital appreciation of, the proper-
ties taken by defendant M. J. Lange in violation of his obliga-
tions to plaintiffs and the rights of plaintiffs; such assets were
invested in go0ld coins, pre~1964 U.S. siiver coins, marketable
securities, and money market fundsr and plaintiffs FEI trust,
TUSPCO trust, TOC and TUSPCO would have had the benefit of inter-
est, divideﬁds, earnings and capital appreciation om 211 of such
assets froﬁ ﬁhe time they were taken by M. J. Lange, but for the
fact that plaintiffs were deprived of such assets by the wrong-

doing of defendant M. J. Lange.

FOURTH CAUSE OF ACTION {Breach of -Contract)

Plaintiffs FEI Trust, TUSPCO Trust, TUC and TUSPCO allege as
a fourth cazuse of action against defendant M. J. Lange as
follows.

20. Plaintiffs incorporate the allegations of paragraphs

1-12, 14-16 and 18-19 above.

21. The conduct of MJIL described abov§ is a breach of con-

tract by Lange as to the FEI trust, the TUSPCO trust, FUC and
TUSPCO, ‘

.t

22. Because of the breach of contract of defendant Lange in

-8~
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TUSPCO Trust, TUC and TUSPCC, these plaintiffs have been damaged

in the amounts described in paragraphs 11 and 19 above.

22.1 Since 1964 or earlier it has been the business
policy of AJG and TUC that parsons associated with them should not
solicit investment business of any kind'from students- and cﬁsto-
mers of AJG, TUC and TUSPCO.. MJL specifically agreed, partially
orally and partially in wfiting, to this condition and policy, and|
explicitly promised and agreed that he would not solicit invest-
ments or other types of business for his own benéfit from students
and customers of AJG, TUC and TOSPCO without the consent of AJG.
The reason for this policy of plaintiffs was to avoid loss of goéed
will to plaintiffs AJG, TOC aﬁd TUSPCO if students and customers
lost money by'énvesting or speculating with each other and with

contractual associates of these plaintiffs, such as MJL.

In violation of this explicit. promise and
agreemeént, MJL did solicit investment of customers of plaintiffs
AJG, TUC and TUéPCO in the defendant partnerships, and perhaps in
cther businesées_controlled by defendant MIL. One of the
defendant partnershi?s! Llewelyn Properties, has in' the summer of
1984 filed afpetiticn for bankruptcy resorganization. Plaintiffs

are informed, believe and therefore allegakthat at least one and

pPerhaps more of the other defendant partnerships are insolvent or
have filed petitions for bankruptcy reorganization, or bothk; and
that the investors in such defendant partnerships other than MJL

include more thar tweniy (20} customers and students of these

20—
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As a result of the wrongdeing of defendant MJIL described
in this complaint, and the apparent business failure of the defen-
dané partperships controlled by the defendant MJL, thege students
and customers of AJG, TUC and TbSPCO appear to have suffered sub-
stantial financial leoss, if not the entife loss of their infest—
ments withV&JL in the defendant partnershipé. Furtherﬁore, the
financial iosses of these customers and students of plaintiffs
have bécome known to a great many §ther customers_and students of.

plaintiffs, As a result of the losses of some of the customers

and students and the knowledge by others of such losses, plain—

"tiffs AJG, TUC and TUSPCO have been Gamaged through loss of good

will of their customers and students. Plaintiff is uncertain zas

to the amount of such damages attributable to loss of good will at

-

this time, except that plaintiff believes such losses are enor—

"mous. Plaintiffs will seek lsave of this court to amend this com-

plaint to allege the amount of financial damage to these plain-
tiffs from such loss of good will when the amount of such less to

good will can be detzrmined.

.22.2 Plainﬁifﬁ TUC entered into contracts with its
customers to s2ll to the customers commemorative coin medals made
from gold, silver and bronze. The poiicy of plaintiff TUC was to
solicit orders for such commemo;ative coin medéls.(feferréa tO
herein:as “{gﬁ)sﬁ), to.pay for the.manufacture of ihe (CM)s, and
then to deliver the (CM)s to the customegs, in that order. Under

his contract with.plaintiff TOSPCO, defendant MJL agreed to and
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was reguired to handle many of the detzils of these
with (CM)s, including the shipment of the (CM)s from the factor
where they were made znd the delivery of the (CM)s to the custo-
mers. Defendant MIL is in default of his contracf as to delivery
of the (CM)s to many of the customers of plaintiff TUSPCO, with
the result that those customers who have paid for their (CM}s have
not received them. Defancdant MJL left tﬁe accounting records as
to the {(CM)s in shambles so that it is not yet cléar to plaintiffs
which customers have received their {CM)s and which have not, and
how many {CM)s are on hand in inventory, ready for dellvery to
customers. The de2lay in dellverlng the {CM)S to the customers has
resulted in loss of good will to TUSP LO, and also to AJG and TUC.
The amount of financial damages due to this loss of good will from
the default of MJL in delivering the (CM)s has not yvet been deter-
mined, except that plaintiffs are ‘informed, believe and therefore
allege that such damage Ehrough loss of goeod will is enormous.
Plaintiffs will seek leave of court to amend this complaint to

state the amount of damages from such loss of good will when the

amount has been determined.

In addition, plaintiff TUC has been damaged by the

breach of contract of defendant MJL in failure to deliver {(CM)s to:

students who have paid for them beczuse of the nesed of plaintiff
TOC te do a full audit and accounting as to (CM) orders and

deliveries to see who has ordered (CM)s, who has received the
(Cﬁ}s,.and.yhé hés not received the (CM)s. It will tzke time and
the services of accoﬁnting staff to do the bookkeeping work,

accounting work zand contact with customers to determine who has
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breach of contract of defendant MIL. The amount ©of such cost and

rdered (CM)s, whe has received them, and who has not. 2As a

O

result of the need to do such accounting plaintiff TOC will incur

substantizl costs and sxpense which is a direct result cf the

expense is unknown to plaintiff TUC at this time, but plaintiff

will seek leave of this court to amend this complaint to allege

the amount of such cost and expense as an item of damage when such

cost and expense 1s known.

22.3 mmong the reéponsibilities of defendant MIL in his
contracts with plaintiffs AJG, TUC and TUSPCO w;g.the duty to pro-
vide prompt, accurate and -faithful bookkeeping and accounting ser-
vices for the businesses of these plaintiffs. Defendant MJIL is in
default in his contfact to provide prompt, accurate and faithful
bookkeeping and accounting as to the business and financial "
affairs of plaintiffé AJG, TUC and TUSPCO.. In fact, an audit of
the affairs of TUC and TUSPCO whiéh wvere under the administration
ofrdefendant MJIL, has revealed that defendant_MJL transferrad
asse£s back and forth bestween numerous bank.accounts and other
financial accoun£s belonging to TUC and TUSPCO in such fashion as
totally to obscure and compromise gﬁe separate ident;ty and integ-
rity of the various acépunts and the two companies involved,
'namely; plaintiffs TUC 2nd TUSéCO.‘ The bookkeeping.dand accounting
records which were to have been provided by'defendant MJL on a .
prompt, accurate and faithful basis are in ; total shambles becaue
of his:imprqﬁér @andling of the assets of the separate accounts of

these plaintiffs.
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‘bookkeeping and accounting services, plaintiffs TUC and TUSPCO

' TUC and TUSPCO have incurred financial damages for the cost of
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n substantial part of the confusion and commingling
of the separate bank accounts and othar financial accounts of the

plaintiffs TUC and TUSPCO has resulted Irom transacéiOns which
plaintiffs are informed, believe and thérefore allege to have been
caused by defendant MJIL's looting of these acccunts, in violétion
of his contract, in breach of trust, and for his own benefit and

nse as more specifically described in section 9 in the first cause

of action.

As ‘a result of the breach of contract by defendant

MIL in his obligation to provide prompt, accurate and faithful

will necessarily incur substantial costs for auditing, accounting
and reconciliation of their financial affairs which have been

deliberaﬁely mismanaged by defendant MIL. Therefore, plaintiffé

auditing and accounting for the mismanaged transactions under the
control of defendant MJL in an amount which_these plaintiffs have
not yet dete?mined, but which they are informed believe and tﬁere~
fore ailege are enormous. Plaintiffs will seek leave of this

court to amend this complaint to allege the amount of such damage

when it has been determined.

22.2 Part of the business system of plaintiffs AJG, TGC

E

and TUSPCO wa=s the establishment, maintenance and rstention cof

_ business records dealing with courses presented by FEI, including

documentation as to student registration, enrollment, attendance,

contracts, receipts, and execution of propristary notices. Plain—

—-24-
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ndant MJL would be respons

-

or the maintenance and retention of tha above- described reacords

[ig 1]

regarding student registration, enrollment, attendance, receipts,

contracts, and proprietary notices. TUnder the agreement of plain-

tiffs AJG, TUC and TUSPCO with defendant MJL, it was the duty of
defendant MJIL to keep all those racords in a businesslike, neat
and orderly manner so that they would always be available for

Plaintiffs AJG and TUC as needed in the administration of the

lecture course business of these plaintiffs.

Defendant MJL has violated and breached his con-
tract in this regard, in that after his removal from his position
of propristary administrator as to such records he failed to pro-

vide plaintiffs AJG and TUC with such.records of student registra-

tion, enrollment, attendance, receipts, contracts, and proprietary

notices. Plaintiffs AJG and TUC have been damaged by defendant

MJL's breach of contract in this regard in an amount which is
updéterminea at this time, but which plaintiffs are informed,
believe and thefefore allege is substantial. Plaintiffs will seek.
leavé of.this court to amend thié complaint to allege the full ’
amount of éuch ﬁamagé when it has been determined.

FIFTE CAUSE OF ACTION (Conversion)

’

Plaintiffs allege as a fifth cause of action agaimst defen-

dant MJL as follows.

_25._
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~16, 1B8-18% and 21-22.

24. As zlleged in paragraphs 9.1 through $.4, TUC 1s the
owner of $335,188.72 in cash; TUSPCO is the owner of $126,305.3D
in cash;_the_FEI trust is the owner of $208,872:.18 in éold and
silver coins and cash; and the TUSPCO trﬁét is the owner of
$863,267.56 in gold and silver coins, marketable securities, and

cash.

24.1 As alleged in the first cause of action, defendant.
MIL has taken from the plaintiffs the properties and monies de-
scribed in sections 9 and 24 above, without the knowledge, permis—

sion or consent of the plaintiffs.

i

-

24.2 Plaintiffs have made demand upon MJL for the
return of all of the properties and monies taken by defendant NJL
as described in sections 9, 24 and 24.1 above. Specifically, TOC
has demanded return of $336,138.72 in cash, TUSPCO has demanded
return-of $T26,965.30 in cash, the FEI trust has demanded the
return of $208,872.18, in cash and gold and silver coirs taken
from the éEI-trust bj Qefendant Lange, and the TUSPCO trust has
demanded the‘rgtﬁrn of'thé sum of $863}267.56, being the valua of ﬂ

cash, marketable securities, and gold and silver coins taken by .

“the defendant Lange from plaintiff TUSPCO trust.

24,3 Defendant Lange has failed, refused, and still

refuses to return to the plaintiffs the amounts taken, which

. =26—-
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24,4 As a result of the misappropriation of plaintiffse

return same, plaintiffs have been damaged in the amounts described

in paragraphs 11, 13 and 22 =above.

SIXTH CAUSE OF ACTION (Defamation)

Plaintiffs AJG and TUCrallege against defendant MJL as a .

sixth cause of action as follows.

25. ©Plaintiffs incorporate by reference the allegations of

paragraphs 1-12, 14-16, 18-19, 21-22 and 24 above.

-

26. Since the'beginning of The Free Enterprise Institute in
1961 and throughout its entire existence, plaintiff AJG has taugﬁt
and advocated that the sanctity of contracts, and the integrity of
contracts aras of fundamental importance to a free, orderly and

moral -society; and that the highest form of education is setting a

good example.

26.1. As onhe application Sf these concepts, AJG has
taught and advocaté& that contracdtual sanctity reguires thevprompt
and exact payment of all financial obligat;ons when due. In. order
to teéch by:éetiing a good example, AJG has made it his poliéy and
the policy of all of his companies, includipg plaintiffs TUC and

TUSPCO, to pay promptly all financial obligations of these plain-—
pay » PtLly g

—-27—
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example but not limitation, obligations

due to contractual associztes for services rendsred.

2Zmong the payment obligations of plaintiffs AﬁG
and TUC which_théy delegated to defendant MJL was the duty to make
payments due by these plaintiffé ﬁo tape course contractors for
services rendered in presenting tape recorded lectures of these
plaintiffs; and to pay to customers commissions due for referral

of other customers. Plaintiffs AJG and TUC agreed explicitly both

orally and in writing with defendant MJL that a primary duty of

defendant MJL was to make prompt payment to such tape courss con-

tractors and students for obligations due to them from plain—

tiffs.

26.2 MJL has been in default of his obligation to make

prompt payment to contractual assoclates and customers of plain-—

tiffs AJG and TUC pursuant to the pelicies described in sub-sec—

tion 26.1 abovs.

26.3 .Plaintiffs AJG and TUC allege that within one year
preceding the filing of this compléint and thereafter, and perhaps
befofe, defendant MJIL has made untrue and defaﬁatory verbal publi-
cations of and concerning plaintiffs AJG and TUC as alleged

below.

The first untrue defamatory verbal publication
made by defendant MJIL of and concerning plaintififs AJG and TUC of

which plaintiffs AJG and TOUC are presently aware occurred in a

—28-
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telephone conversation with a tape course contractor who was angry
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plaintiffs AJG and TUC and with dsfendant MJL because of

del

4]

3

Y in receiving payments due to such tape ccocurse coniractor for

services renderea to these plaintiffs. To this tape course con-
tracter, in response to his complaint regarding late payment,
defendant MJL said that he had been unabie to make paymenﬁ because
AJG and TUC hHandled all of the money, and that MJL had not been
able—to secuée monéy.from plaintiffs AJG and TUC to make such pay-
ment to the tape course contra&tor.

26.4 This publication by defendant‘MJi as to plaintiffs
AJG and TUC constituted slandér, in that it charges these plain-
tiffs, namely, 2JG individually and TOC as a company, with viola-
tion of a company policy which the tape course contractor knew had
been taught aq@ advocated by AJG as an essential example of con-
tractual sanctity and integrity. Therefore, the false and untrue
publication impugned the honesty and integrity of plaintiffs AJG
and TUC by imputing to them dishonestj and-hypocrisy, by violating
a policy whiéh AJG had taught and advocated as being essential to

a frea and moral society.

26.5 Plaiht?ffs AJG and TUC are informed, believe and

[

therefore allege that the incident described in subsection 26.4

f

above is not an isoclated incident, but that defendant MJIL has madei

L4

. . : .. . -
such untrue and defamatory verbal publications and statements O

T
and concerning these plaintiffs to many persons during a period of}

one year prior to the filing of this complaint, and prior thereto.

This publication by defendant MJL of and concerning these plain-
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financial resources from business receipis of plaintiffs AJG and

Fh

TUC with which to pay all business expenses promptly and expedi-
tiously as regquired by the policy of these plazintiffs, and by

explicit égreement between these plaintiffs and defendant MJL.

The reason that -defendant MJL was unable (if he

was) to make such payménts was because he had looted plaintiff TUC

above in the first cause of acticen. In order toléover up his
looting of the plaintiffs, defendant MJL transferred cash receipts
among the various accounts of plaintiffs in the manner described
in section 22 above, and the looting by MIL of plaintiffs and the

transfer of cash receipts among the various accounts was the

-

reason that defendant MJL was unable to and failed to make prompt

and complete payment to persons entitled to receive such payments

from MJIL acting'on behalf of plaintiffs 2JG and TOC.

That is, defendant MJL caused his own inability
(if any} to make payments to plaintiffs' customers from plain-

tiffs' funds which should have been readily available for such

purpose, and'instead'ﬁlamea the late payments on plaintiff AJG andg
TUC by means of the false and def;matory statemgnt described
above. Such statements were slander, in téat they tended directly
to injure Qiginﬁiifs AJG and Tﬁc in respect to their profession,

trade and business by asserting that late payments to tape course

contractors, customsrs and others were caused by plaintiffs AJG

-30-
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policy which plaintiffs AJG and TUC tavght znd advocated zs
being zbsolutely hecessary to the proper conduct of a business and
to the maintenance of a free and moral society, such false and
defamatofy statements directly injured plaintiffs AJG and TUC in
their profsssion, trade 5r businéss by imputin§ to them hypocrisy

and dishonésty.

Fufthermore,‘the defamatbry statemants are slan-
derous becausé by their ﬁatﬁral conseqguences £hey:cau5e actual
damage to piaintiffs AJG and TUC through loss of good will of
customers and contractual associates in view of the imputation'of
dishonesty and hypocrisy of such plaintiffs in violating princi-
ples which such plaintiffs espouse regarding the sanctity of prop-

erty and contracts.

26.5 Defendant MIL's defamétory publicatibn of and con-
carning plaintiffs AJG ﬁnd TUOC was made with actual malice, as
shown by the following, among other factors. Defendant MIL knew
absolutely by ﬁis full course of dealing with plaintiff AJG that
AﬁG and TUC meticulously and punctually observed their policy of
pfompt paymgnt of all.obligations when due. EKnowing this defen-
dant MJL nevertheless made a defamatory statement of and concefuf
ing plaintiffs AJG and TUC wvhich stated, in_gffect, the opposite,
namely, that plaintiffs AJG and TUC deliberately delayed maklng
funds %&ailabié fér MJL to éay obligations of AJG and TUC which
were long past due. Defendant MIL's malice is shown by the fact

that these false and defamatory statements wers usad to cover up
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That 1s, defendant MJL was not satisfied to czause
Tinancizl damage by looting these plaintiffs, but added to that
damage to the personaliand business reputation of plaintiffs_AJG
and TUC by blaming them for late paymeﬁts which he had caused to

customers and contractuzl associates.

26.6 Plaintiffs AJG and TUC have suffered financial
damages through loss of good will with custoemers and contractual
associates. by reason of the false and defamatoryrgtatements of
defendant MJL blaming late payments on plaintiffs AJG and TUC.

Plaintiffs are uncertain as to the exact amount of such financial

damages due to loss of good will through such defamatory state-

ments, and will seek leave of this court to amend the complaint

4

when the amount of such financial damadges can be determined.
26.7 Plaintiffs have also incurred legal fees, expenses

and costs in seeking restitution by way of defending themselves

against defendant MIL's defamatory statements, andASuch costs or
damages have been incurred@ by plaintiffs as a direct result of the

defamatory publication of defendant MJL.

SEVENTH CAUSE OF ACTION (Emotional Distress)

L

~

Plaintiffs Andraw J. Galambos and Suzanne J. Galambos allege

against defendant MJL a seventh cause of action as follows.

27. These plaintiffs incorporate By reference the allega-

._32_
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tions of paragraphs 1-12, 14-15, 18<13, 21-22, 24 and 26 above.

28. Plalnul:f Suzanne J. lambos {“SJG“) is the wifa of
plaintifsf Androw J. Galambos, and ha beeq the wife of plaintifz
Andrew J. Galambos for almost 35 years as of the date of filing
this complaint. Plaiﬁtiff SJG worked closely with plaintiff ajg
in the business of AJG, TUC and TUSPCO. Plaintiff SJG has fuil
knowledge of all the business and flﬂancmal affairs of plaintiffs
AJG, TUC and TUSPCO. Plaintiff SJIG has been acqualnted with
defendant MJIL throughout the entire time.that defendant MJL has

been contractually associated with plaintiffs AJG, TUC and

TUSPCO.

29. (a) Defendant MJL knew that his wrongdoing as de-
scribed in this complaint would cause severe financial damage to
plaintiffs, iﬁclu&ing the individual plaintiffs AJG and 583G,
through business losses incurred by the plaintiff corpdrations

which are wholly owned by the individual plaintiffs.

. (b) Defendant MIL knew that his wrongGOLng as de-
scrlbed in this complalnt would cause enormous loss of good will
to the plaintiffs AJG, TUC and TUSPCO which, in turn, would resul-

in even further Severe financial damage to these plaintiffs and &«

.plaintiff S3G. That is, defendant MIL knew that the plaintiffs

AJG, TUC and TUSPCO would lose the good will of their customers

which would result in future loss of business revenuss.

v

laintiffs AJG and 573 zrae sensitive individuals

U

(¢}

-33~



who are subject to illness resulting from emctional distress,

Defendant MJIL knew this and knew tha- his wrongdoing and its

con-
sequent financial damage and loss of good will was likely to
result in physical and emotional illness of plaintiffs aJg and
S3G.
(d) Beginning in January 1984 plaintiffs were aware ¢

serious irregularities in the accounts that defendant MJL was

required to present to‘plaintiff AJG. From Janvary through July

1984 defendant MJL failed :o Provide proper accounting as to his

111 duties and the financial assets of the plaintiffs under his super
12 vision and control, with tha result that plaintiffs AJG and SJG
13 became increasingly distressed and upset. Beginning July 9, 1982
14 when plaintiff first discovered that defendant MJL had in fact
15 looted the plaintiffs, thefemotional distress and conseguent
16 physical and‘emotional illness of plaintiffs has been severe, and
L7l nas conéinued on a daily basis throﬁghout the uncovering of the
18 full scope of defendant's wrongdoing, and the likelihood of sever
ig financial loss and loss of good will, and loss of a huge portion
20 of the ll:a 5 work of plaintiffs Andrew J. Galambos and Suzanne J
21 Galambos.
22
23 EIGHTH CAUSE OF ACTION (Constructive Trust)
24 { |
ﬁ 25 Plaintiffs allege against all defendants, includi ing DOES
§ 250 1 150, as foriove:
N 25

30. Plaintiffs incorporate by reference the allegations of

— 34—
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.monies, and may have received,

allage that Defendant Michelle Donnelly is or was

paragraphs 1-12, 14-~16, 18-19, 21—22 and 24, above.

31. Plaintiffs are informed, belisve, and therefors allege,

that the various named defendants and DOE defendants 1-100 inclu-

sive have.received some of the property and monies misappropriate

from plaintiffs by MIL, Plaintiffs do not know how much of the

plaintiffs' property has been received by each of the defendants,

and will not know that until a complete accounting hes been ren-

dered by defendant Lange. Plaintiffs will reguest leave of court
to amend the complaint when the amounts received by each of the

-

defendants have been discovered. Plaintiffs are informed,

believe, and therefore allege, that the other named defendants

have received properties misappropriated by defendant Langs as

follows:_

-

317.1 Defendant Bonnie L. Lange, who, as wife of defen-

dant MJL is legally entitled to share in any community property c
MIL, and legally entitled to be supported by MJIL, has, or may
have, received, and may continue to hold property misappropriated

from plaintiffs by defendant MJL by virtue of her pesition as the

wife of MJL.

31.2 Defendant ict Services Corporation has rsceived

t

and may continue to hold other

properties misappropriated by MJL from plaintiffs.

31.3 Plaintiffs are informed, believe, and therzfore

a ce-partner,

—-35—
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known 23 "Downtowm

Press™ In San Diego County, California and has resceived from

de

th

endant MJL or £

5
fr

rom defendant ict Serviges Corporation, or from

both of them, and continues to hold a part of the monies and othe

‘pProperties‘misappropriated by defendant MJIL from plaintiffs.

31.47 efendant -Llewsaliyn Proberties, a California limi-
ted partnership of which MIL was at all material times herein a
genera; partner, has received from defendant MJL, and céntinues ol
hold part of the money and othar propérties misappropriatednby

Lange fronmn the plaintiffs.

31.5 Defendant Montrose Properties, a California limi-
ted partnership of which defendant MJL was at all material times

herein a generla partner, has received from defendant MJL, and

-

continues to hold part of the money and other property misappro—-

Priated by Lange from the plaintiffs.

31.6 Defendanf'city Hall Center Properties Partnershigp
of which MJL is a principal general partner, has received froh
defendant MJL, and conginueS'to hold part of the monies and other
properties misappropriated by defendant MJL from plaintiffs,

31.7 Defendant Montana Historic Properties Partnershif
©f which plaintiffs are informed, believe, and therefore allege
defendant Lange was a general partner, has received from MJIL, anc
continues to hold some of the money and other properties misapprc

Prizted by defendant Lange from plaintiffs.

—~3p-
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Lange, and continue to hold some of the money and other proper

misappropriated by defendant Lange from plaintiffs.

32. Plaintiffs are informed, believe, and therefore allege,
that ict Services Corporation} W/L Publishing Company, Bonnie L.
Lange, Michelle Donnelly, Llewelyn Properties, Montrose Proper—
ties, City Eall Center Proparties Partnership, Montana Historic
Properties Partnership, and DOES 1-100, knew, or shouldlhave know
that. cash and other propefty which has been received by'them fror

defendant Lange were misappropriated by Lange.from plaintiffs.

33. Plaintiffs are informed, believe, ana therefore ailege,
that ict Services Corporation, Bonnie L. Lange, Michelle Donnelly
Llewelyn Properties, Montrose Properties, City Hall Center Proper
ties Partnefship, Montana Historit Properties Partnership, and
DOES 1~100f knows, or may know, or should know, that monies, prop
erties and assets received by each of them from defendant Lange

were misappropriated by defendant Lange from plaintiffs as allege

in this complaint.

34. Plaintiffs are informead, beiieve, and thersfore allege

that one or more of the defendants hold record title as the owner

,Oof real property located in the City of San Diego, commonly known
PLOL Y Y go., ¥

as improved real property located at 715 Fourth Avenue, San Diegc
California; improved rzal property commonly known as 722 Fifth
Avenue, San Diego, California; unimproved real property serving :

a parking lot commonly known as Fourth and "G" Street Parking Lot

- -37-
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tionzl intsrest as teana;

in common in and to Lot 1 of Mission Village Condominiums accord-

ing to Map thereof number 89%3 in tha 0Zfice of the County
Recorder of San Diego County, California and living unit number

!
B-116, in such condominium, as mores fully described in documents

of record in the Office of the. County Recorder of San Diegoe

County, California. )

Plaintiffs are informed, believe, and therefore allege that

' : L | |
record title to each of the zbove described real properties was

acquired by such defendants partly, or completely, with monies ar:

other properties misappropriated by defendant Lange from the
plaintiffs.

-

35. A constructive trust should, in good conscience and
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‘such defendants with monies

]

plainti

by defendant Lzange from the

follows:

gquity, be imposed by this court uéon the above described real
properties so that each of such defendants should be judged to
hold legal title to such properties as a cgnstructive trustee for
the benefit of plaintiffs to the extent that it is shown, afterla
full, tfuthful, accurate and complete accounting by defendant
Lange, that such record title was acquired by some one or all of
and other properties misappropriated

=
IS,

Therefore, plaintiffs reguest judgment against defendants as



1 1. i
2 ©f action for compensatory damages in the amount of $1,3535,243.76
3 for exemplary damages in the amount of $35.000,000.00, for costis o
4 suit, and for such other and further reiief as ﬁhe court deems
S Just. ’
. B
7 2. Against defendant Mitchell 3. Lange on the second cause
8 of action for an accounting, for costs of suit, and feor such othej
9 and further relief as the court deems just;r |
10
i1 3. Against defendant Mitchell J. Lange ;ﬁ the third cause
1z of action for cbmpensaﬁory-damages in the amount of $1,535,243.76 .
13|l exemplary damages in the amount of $5,000,000.00 costs of suit,
14 and such other and further relief as the court deems ijust.
15 ‘ |
16 4. Ag;inst défendant Mitchell J. Langs on the fourth cause:
17 of action the sﬁm of $1,535,243.76 in compensatory ‘damagées, costsi
18 of suit, and such other and further relief_és the court deems
19 just.
20
21 5. Against defendant Mitchell J. Lange on the fifth cause
22 of action the sum bf $1,535,243.76 compensatory damages, the sum
23 of $5,000,000.00 in in exemplary damages, costs of suit, and such
"¢ 24 'othef and further relief as the court deems just.
”,26 6. On the sixth cause of action against defendaﬁt MJL the
§é 27 sum of $1,000,000.00 in compensatory damages, and the sum of
28 $10,000,000.00 iﬁ exemplary damages, costs of suit, and such otlhe
—39—
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7. On the seventh cause of action against defendant ¥JL

compensatory damages in the sum c¢f si,odd,ooa.ob, and exenplary
damages in‘ the sum of $10,0006,000.00, costs of suit, and such

other and further relief as the court deems just.

8. On the eighth caﬁse of action against all defendants
named thergin, for a judgment of this court imposing albonstruc-
tive trust upon real properties described in the eighth cause of
action, in which record legal titlé to such pfbéertiés is in the
name of .some, one, or all of such defendants to the extent such
record legal title is shown to be derived from monies and proper-—

ties misappropriated from plaintiffs; for costs of suit; and such,

other and further relief as the court deems just.

DATED: @oﬁim Y , 1984 .MARKS AND GOLDEN

BYM /@W

Frederic G. Marks
Attorney for Plaintiffs
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I, Prederic . Mzrks, declars that I.am a member Of the law-
r i ,

firm of Marks and Golden, attorneys for the Plaintiffs in the cor

Plaint entdtled The Universal xvy Corooratlon, et _al. v. Mitchel:

J. Lange, et al. T maintain my offlces for practice of law in t

County of Los Angeles. The individual Andrew J. Galambos who is

the pre51dent of thea two cornoratlons whlch are plaintiffs, and

.hﬁvv\éuaf Uga,pme 3. (ah-‘”‘,
who- is an 1nd1v1dua1 pPlaintiff Aand the individual Charles W.

Hayes, who is a Successor trustee of the plalntltf trusts, both

reside in counties other than the Coun;y of Los Angeles,

As authorlzed by California Code of Civil Procedu e §446 I

Certify that the complaint is true of my own knowledge, except as

to those matters which are therein stated as being élleged~upon

information or belief, and as to those matters I believe the com—

Plaint to be true.

EXECUTED on October 2 , 19584,

I declare under penalty of perjury that the foreoging is true

and correct.

Fredui b YWanks

FREDERIC G. MARKS
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JONATHAN K. GOLDEN, ESQ. (CSB 4945%)
1880 Century Park East, Suite 300

1 Los Angeles, California 90067

Telephone: (310) 553-3830
Facsimile: (310) 553-1337

Attorneys for Plaintiffs

SUPERIOR COURT FOR THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES, CENTRAL DISTRICT

FREDERIC G. MARKS, JOSEPH HENTZ, )
STUART SMITH, JEAN MOLLENHAUER, )
ROGAN COOMBS, JOSEPH DROLL, GREG%
ROOTEN, THOMAS R. WOOD, MARIYLN

WOOD and GREG STAININGER,

Plaintiffs, :

V.

WAYNE JOYNER and CHARLES W.
HAYES, individually and as Trustees of the
UNIVERSAL SCIENTIFIC PUBLICATIONS
COMPANY TRUST, THE UNIVERSAL
SCINTIFIC PUBLICATIONS COMPANY,
INC., THE NATURAL ESTATE TRUST and
DOES 1 through 59, inclusive,

Defendants.

vuvvvvvvvvvwvvvvvwvvvvv

PROPOUNDING PARTY: Defendant CHARLES W. HAYES

RESPONDING PARTY: Plaintiff FREDERIC G. MARKS

SET ONE: ONE

: . 1212

Case No.: B(C352639

[Honorable Kenneth R. Freeman,
Department 64]

PLAINTIFF’S RESPONSES TO
DEFENDANT CHARLES W. HAYES,
REQUEST FOR ADMISSIONS

1

PLAINTIF’S RESPONSES TO REQUEST FOR ADMISSIONS
(ase No. B(T357261¢

c/

Y
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RESPONSE FOR REQUEST FOR ADMISSION NO. 1:

Admitted.

RESPONSE FOR REQUEST FOR ADMISSION NO. 2:
Admitted. |

RESPONSE FOR REQUEST FOR ADMISSION NO. 3:

Admitted.

RESPONSE FOR REQUEST FOR ADMISSION NO. 4:

I cannot truthfully admit or deny this request because I do not have a copy of the
TUSPCO Trust. Iwas the atforney for Andrew J. Galambos (AJG) and his companies in
1978; therefore if there was a written TUSPCO Trust document, I am probably the person
who drafted the document under the direction of AJG.

RESPONSE FOR REQUEST FOR ADMISSION NO. 5:

Admitted; however, I did so following the express instructions and directions of

AJG as to the wording of its provisions.

RESPONSE FOR REQUEST FOR ADMISSION NO. 6:

Admitted.

RESPONSE FOR REQUEST FOR ADMISSION NO. 7:

Admtted.

RESPONSE FOR REQUEST FOR ADMISSION NO. 8:

Admitted.

RESPONSE FOR REQUEST FOR ADMISSION NO. 9:

Admitted.

RESPONSE FOR REQUEST FOR ADMISSION NO. 10:

Admitted.

2

PLAINTIF'S RESPONSES TO REQUEST FOR ADMISSIONS
Case No. BC352630 )
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RESPONSE FOR REQUEST FOR ADMISSION NO. 11:

Plaintiff objects to this request upon the grounds that it does not call for an
admission of fact, or the truth of specified matters of fact, opinion relating to fact, or
application of law to fact, but instead calls for legal conclusions and work product. Further,

the request, as framed, is vague, ambiguous and unintetligible.

RESPONSE FOR REQUEST FOR ADMISSION NO. 12:

Admitted.

RESPONSE FOR REQUEST FOR ADMISSION NO. 13:

Admitted.

| RESPONSE FOR REQUEST FOR ADMISSION NO. 14

Admitted,

RESPONSE FOR REQUEST FOR ADMISSION NO. 15

Admitted.

|| RESPONSE FOR REQUEST FOR ADMISSION NO. 16

Admitted.

RESPONSE FOR REQUEST FOR ADMISSION NO. 17

Admitted.

{| RESPONSE FOR REQUEST FOR ADMISSION NO. 18

Admitted.

RESPONSE FOR REQUEST FOR ADMISSION NO. 19

[ cannot fruthfully admit or deny this request because I do not recall and have no

record of the actual amount paid. Iam not in possession of my personal copy of the PPSA,

{ although I believe I subscribed prior to 1978 and the price I paid was the price for Course V-

201 or V-201T at the time I subscribed. It is my recollection that the price for Course V-201

3
PLAINTIF’S RESPONSES TO REQUEST FOR ADMISSIONS
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may have been less than $400.00 when I subscribed, therefore it is possible that the price I

paid was as indicated in this Request, but I have no present recollection of paying a sum less

than $400.00 per book..

RESPONSE FOR REQUEST FOR ADMISSION NO. 20

Plaintiff objects to this request on the grounds that it is vague, ambiguous and
unintelligible. Notwithstanding the foregoing objections, and without waiving them,
Plaintiff lacks sufficient informa'tioﬁ or knowledge to truthfully admit or deny this request
and therefore denies the r'équést on that basis. A reasonable inquiry concerning the matter in
this request has been made and, without further discovery, the information kniown or readily
obtainable at this time is insufficient to enable Plaintiff to admuit this réquest.

RESPONSE FOR REQUEST FOR ADMISSION NO. 21

Admitted.

| RESPONSE FOR REQUEST FOR ADMISSION NO. 22

Admitted. However, Plaintiff depies that he has receivc(_i all volumes of Book 1 that
he is entitied to pursuant to his PPSA.

RESPONSE FOR REQUEST FOR ADMISSION NO. 23

Admitted.

RESPONSE FOR REQUEST FOR ADMISSION NO. 24

Plaintiff objects to this request on the grounds that it does not call for an admission
of fact or the truth of specified matters of fact, opinion relating to fact, or application of law

to fact, and is vague, ambiguous, and unintelligible because it is based upon false

assumptions concerning the philosophy, teachings, and intentions of Andrew J. Galambos.

RESPONSE FOR REQUEST FOR ADMISSION NO. 25

Plaintiff objects to this request on the grounds that it does not call for an admission

of fact or the truth of specified matters of fact, opinion relating the fact, or applicatidn of law

4
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to fact, and is vague, ambiguous, and unintelligible becanse it i1s based upon false

assumptions concerning the philosophy, teachings, and intentionis of Andrew J. Galambos.

RESPONSE FOR REQUEST FOR ADMISSION NO. 26

Plamtiff objects to ﬁs request on the grounds that it is vague, ambiguous, and
unintelligible as framed. Notwithstanding the foregoing objections, and without waiving
them, Plaintiff lacks sufficient information or knowledge to truthfully respond to this
request and the request is therefore denied on that basis. A reasonable inquiry concerning
the matter has been made and, without further discovery, the information known ore readil y
obtainable at this time is insufficient to enable Plaintiff to admit this request.

RESPONSE FOR REQUEST FOR ADMISSION NO. 27

Plaintiff objects to this request on the grounds that it does not call for an admission
of fact or the truth of specified matters of fact, opinion relating to fact, or application of law
to fact, but instead calls for a legal conclusion and work product. Notwithstanding the
foregoing objections, and without waiving them, Plaintiff denies this request because,
among other things, it is based upon false assumptions concerning the philosophy, teachings,
and intentions of Andrew J. Galambos, as well as the interpretation and application of
Section 6.5(5) of PPSA.

DATED: December i 2006 LAW OFFICES OF JONATHAN K. GOLDEN

By

onathan K. Golden
Attorney for Plaintiffs

5
PLAINTIF’S RESPONSES TC REQUEST FOR ADMISSIONS
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o | o VERIFICATION .
STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

| have read the foregoing RESPONSES TO REQUEST FOR ADMISSIONS

and know is contents.

CHECK APPLICABLE PARAGRAPHS _
-1 am a party to this action. The matters stated in the foregoing document are true of my own knowledge except as to
© those matters which are stated on.information and belief, and as to those matters | believe them to be true.

1 1am ] anOfficer [__] a pariner - [Ja of

a party to this action, and am authorized to make this verification for and on its behalf, ‘and { make this verification for that
reason. [ 1 1 am informed and believe and on that ground allege that the matters stated in the foregoing document are
true. Ei The matters stated in the foregoing document are frue of my own knowledge, except as to :hose matters which are
stated on information and belief, and as io those matters | believe them {o be frue.
] tamone of the attomeys for
" a party to this action. Such party is absent from the county of aforesaid where such attomeys have their offices, and | maké

this verification for and on behalf of that parly for that reason. | am informed and befieve and on that ground aliege that
the matters stated in the foregoing document are true. '

Executedon December 4 . 2006 ,at Santa Monica , California.
| deciare under penalty of perjury under the laws of the State of Califomnia that the foregoing is true and correct.

Frederic G. Marks _ m )‘tg W

Type or Print Name Signature
' - PROOF OF SERVICE

1013a (3) CCP Revised 5/1/88

STATE OF CALIFORNIA, COUNTY OF
{ am employed in the county of

. State of Califomia.
‘{ am over the age of 18 and not a party to the within acfion; my business address is:

On, { served the foregoing document described as

on

‘ in this acfion
{" Tby placing the true copies theréof enclosed in sealed envelopes addressed as stated on the attached mailing list:
[ Jby placing [ the original [__] a true copy thereof enclosed in seated envelopes addressed as foliows:

3By mAIL

{__1*1 deposited such envelope in the mail at
The envelope was mailed with posfage thereon fully prepaid.

[Tas foliows: | am “readily familiar” with the firm's practice of collection and processing correspondence for mailing.
Under that practice it would be deposited with U.S. postal service on that same day with postage thereon fully prepaid at
California in the ordinary course of business. 1 am aware that on motion of the -

party served, service is presumed invalid if postal cancellation date or postage meter date is more than one day after date of
deposit for maifing in affidavit.

Executed on , at

1 **(BY PERSONAL SERVICE) | delivered such envelope by hand to the offices of the addressee.
Exeduted on , at

, California.

California.

, California.
D(Stafe) | declare under penatty of perjury under the iaws of the State of California that the above is true and correct

]:(Fe}ierai) | declare that 1 am employed in the office of a member of the bar of this court at whose direction the service was
made.

il Y

i

Type or Print Name

EHELCUY COR -

ol

Stgnature

*(BY MAIL SIGNATURE MUST BE OF PERSON DEPOSITING ENVELOPE IN
MAIL SLOT, 80X, OR BAG)

=(FOR PERSONAL SERVICE SIGNATURE MUST BE THAT OF MESSENGER}

14 a-l Rev, 7/99
sffps
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TYRE KAMINS
KATZ & GRANOF

. \.

PROOF OF SERVICE

STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

1 am employed in the County of Los Angeles, State of California. [am over the age of 18

and not a party to the within action; my business address is 1880 Century Park East, Suite 300, Los
Angeles California 90067-1666

On December 15, 2006 I served the foregoing document described as Response to Request
for Admissions on the mterested parties in this action

i by placing a true copy thereof enclosed in sealed envelopes addressed as follows:
Kevin Lacey, Esq. John P. Godsil, Esq.
Lacey, Dunn & Do ' Freeman, Freeman & Smiley
315 West Arden Ave. : , 3415 Sepulveda Bivd.
Suite 11 . - - Suite 1200 '
Glendale, CA 91203 : Los Angeles, CA 90034

= BY MAIL:

I caused such envelope to be deposited in the mail at Los Angeles Califomnia. -‘The envelope -
was mailed with postage thereon fally prepaid.

lam readﬂy familiar” with the firm’s practice of collection and processing correspondence
for mailing. Tt is deposited with the U.S. Postal Service on that same day in the ordinary course of
business. [ am aware that on motion of party served, service is presumed invalid if postal

cancellation date or postage meter date 1s more than 1 day afier date of deposit for mailing in
affidavit.

BY PERSONAL SERVICE
1 delivered such envelope by hand to the office of the addressee.
Executed on December 15, 2006, at Los Angeles, California.

[ (State) 1 declare under penalty of perjury under the laws of the State of California that the
above is true and correct.

O (Federal) I declare that I am employed in the office of a member of the bar-of this Court at
whose direction the service was made.

v g Z

Jo an K. Golden




THE Umv‘a\L SCIENTIFIC Pusucmcacommm', INC.

BOOK SURSCRIPTION TRUST ("TUSPLO TRUST™)

Trus; Agreement is made and entered into by THE UNIVPRSAL
BLICATIO\S COVﬁ“\ﬁ I\C (the ;rusror hcreundcr,

1

LANGE and JERRY A. MILLER, Trdstees, here¢nazter JOlnuiy refer;ed
10 as "Trusice'). .

1. PURYOSE.

1.1 Pre-Publication SubscriptiéﬁﬁAgreement. TUSPCO
has entered inte a pre-publication subscription agreement with
various persons who are subscribing to -such agreement for the
purpose oi purchasing from TUSPCO certain bocks described in such
agreement, Such pre-publication subscription agreement is known
to Trusior and Trustee and is incorporated herein by reference.

1.2 Trust Fund. Funds and other assets will {rom time
to time be paid to the Trustec by Subscribers, to be held and
disposed of pursuant to this trust agreement (Lhe "trust') for
the ben341t of such Subscr1ber§ and for the benefit of TUSPCO,
""""" The full name of this
trust is The Uprersal Scientific Publlcations Company, 1lnc.

Book Subscription Trust which may be abbreviated to "TUSPCO
Trust".

2. RELATIONSHIP OF TUSPCO AND TRUSTEE.

| 2.1 Trustee as Custodian.
made to

The Trustee shall accept payments
the Trustee and shali hold, accept and carry out the

custodial duties of the Trustee pursuant to the terms of this .
agreement. The Trustee shall not be respansible for the collection

of any payments into the trust or the correctness of any payment
or disbursements made from the trust in accordance with the
directions of TUSPCO. '

2:2 Distribution. The Trustee shall from time to time,
the written direction of Trustor, make distributions from the
trust as required by the terms of this trust, in such manner,

in such amounts and for such purposes as may be specified in
such direction.

on,

2.3 Respornsibility for Losses on Investments. In view of
the fact that investment of the trust fund shall be directed by.
Trustor, the Trustee shall not be liable for any losses which
mEy be 1ncurred upon the investments ol the trust, except to the

exXtent that such losses shall have been. caused by Trustee's vio-

1Zxrion of trust or negligence.
J_

i f-:_-==-. T =

Cos Tl“h‘t 1978, by Frederic G. Marks and Anérew J.

F
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Galambos ..
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4§ 2.4 Trustee Authority Presumed. All persons dealing with
the Trustec are releascé fvom inquiring into the decisions or

authority of the Trustee and from sceing to the application of
any funds paid to the Trustec.

3. INVESTMENT AND HOLDING Cr TRUST PRODPERTY.

3.1 . Trustee Title, Authority and Power. As directed by
the Trustor, the Trustee shall have the full power and authoTity
with Tespect to any an¢ all seCurities Or property at any time
rececived or held in the trust, to do. 411 such acts, take all such
proceedings, and exercise all such rights nd prlvlleges as could
be done, taken or exercised by the absolute owner thereof, includ-

1ﬂg but without in any way limliting the geﬂer¢11ty of the fore-
going, the following powers and auuhorlty'

3.1.1 To seil and exchange any and all assets which
from time to time comprise the trust, in either public or private
sale, at such time or times and on such terms and conditions as
to credit or otherwise as the Trustee may dcem appropriate.

3.1.2 To invest and reinvest all or any, part of the
trust in such manner as is directed by Trustor in writing, in-
cluding savings accounts, common stocks, stocks of investment
companies, bonds, notes, securities or obligations of any kind,
Teal property wherever situated, gold silver, platinum, and
other precious commodities, non-precious conmodltles, and the
writing of call options upon securities held by the trust. No

investment or speculation of trust funds shall be made, however,
without the advance written consent of Trustor.

3.1.3 - To vote by proxy and otherwise to represent
securities and in that connection to delegate such of its discre-

tionary powers as it deems best; to consent as stockholder to any
corporate act it shall deem proper; to participate in any plans
or arrangements for the protection or promotion of the interest
of security holders; to pay such sums of money as is consented

to in wrilting by Trustor for the protection of the interests of

the trust as security holder; and Tetain assets received in
lieu of or because of any securities held.

3.1.4 With the written consent of Trustor, to extend
the time for payment of or hold past due any obligations held or
any installment thereof; to consent to the modification thereof
o7 walve any default thereunder; to compromise, arbitrate or other-
wise adjust claims in favor of or against the trust; to foreclose
ypon any security in such manner as it deems propeTr; 1o pay such
Sums of money as it deems expedient for the insurance, protection,

R
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ntenance and rcglr of property, or tc Tc!cm property for non-
‘ment of taxes oT any liens; and to lecase for such time as the

oot . .z £ i
frustee deems proper, whather within or beyond the termination OX

the trust and without regard to awy statutory restrictions on
leasing by a trustee.

3.1.5 To cause investmenis to be Tegistered in
the name oif the trust, or in t

that of the Trustees, as-such, OT
in the name of a nominee for the trust, or the Trustce may Tetain
investments uvnregistered and in form permitting transfer by
delivery, with the written consent of Trustor.

3.1.6 With the written consenf of Trustor, to
borrow money for any trust purpose,

T upon such terms and conditions
as the Trustee deems proper and to obligate the trust £for repay-

ment, and to encumber the trust oTr any of its property.

3.1.7 With the writtien comnsent of Trustor, to

. purchase life insurance on the life of Andrew J. Galambos or
other principals of Trustor, its parent or affiliates, naming

this trust as beneficiary and owner thereof, in order to provide

for this trust additional security for performance of the obliga-
tions assumed hereby.

3.1.8 With the written consent of Truster, to con-
sult with or employ legal counsel of the Trustice's sclecLion {(who ‘
may but not need be counsel to Trustor), agents or independent
contractors (to whom the Trustee may delegate such ministerial
and limited discretionary dutles as Trustee sees f£it}. The com-
pensation and fees of such person(s) shall be chargeable as an
expense of the trust, and the Trustee shall be fully protected
in acting upon advice of any such legal counsel.

%

3.2 Directions to Trustee. Trustor shall state to the
Trustee in writing from time to time the funding policy and in-
vestment policy established for the trust. In investing and
reinvesting the trust fund, the Trustee shall follow completely
the requirements laid down for investment of the trust fund by
Trustor, and in no event shall Trustee have azny responsibility
for the establishment or the adequacy of such funding policy and
method. The Trustor may at any time and from time to time, by
written direction to the Trustee, Tequire the Trustee to invest
in or retain any security or other form of investment or specu-
lation as may be specified im such direction. The trust fund
shall be invested pursuant to such direction. Neither the Trustee
nor any other person shall be under any duty to question any
such direction of the Trustor, and the Trustee shall promptly
cémply with any dircction given by the Trustor hereunder. How-
ever, the Trustec shall not invest in loans to, or stocks issued
Ef Trustor or any affiliatcd company or entity of Trustor.
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4. ACCOUNTING BY TRUSTZIE. -

4.1 TRecords., Trustee shall maintaln accuvate records and
accounts of all investwentis, receints, disbursements, and other
transactions hercunder, and such records shall be availlable at
all rteasonable times to imspection by Trustor or any authorized

represeniative of Trustor. Tne Trusiee, at the direction of
Trustor, shall submit to Trustor such valuations of the trust

fund, reports or other information as the Trustor may require.

4.2 Annual Accountinz. Within sixt;FXQO) days followlng

the close ol each fiscal year of the trust, or.following the

close of any period as may be designated by the Trustor in

writing, the Trustee shall file with the Trustor a written

account setting forth the description of all securities and

other property purchased and sold, 211 receipts, disburscments

and otheér transactions effected by the trust during such period,

~and listing the securities and other property held by the trust

at the end of such period. The Trustec shall determine the cur-

rent falr market value of the trust fund assets and of each Sub-

striber’'s account balance on_the valuation date. R
4.3 Approval of Account. The Trustor may approve such

account by wriltten notice of approval delivered to the Trustee

or by faillure to express objections to such account delivered to

the Trustee in writing within ninety (90) days from the date upon

which the account was delivered to the Trustor.

L]

Upon receipt of a written approval of the account, or
upon the passage of the period of time within which.objections
may be filed by Trustor, without written objections having been
delivered to Trustee, such account shall be deemed to be approved,
and the Trustee shall be released a2nd discharged as to all items,
matters and things set forth in such account.

5. REPLACEMERT OF TRUSTEE.

5.1 Resignation, Removal and Replacement. The Trustee may
Tesign at any time by the giving of one nundred eighty (180) days'.
written notice. Trustor may Temove any Trustee at any tine for
causes stated in the pre-publication subscription agreementi. Trusior
may appolnt one or more additional Trustees and may appoint any
successor trustee at any time, by written designation. On the
removal or resignation of the Trusiee OT any Successor trustee,

the Trustee or successor trustec as the case may be shall transfer
kegal title to all tTust property to its successor.
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5.2 Final Atcounting of Replaced

Trustee. Within sixty (60)
wdays of such transfer to the successor trustce, the rveslgning oFT
removed Trustee shall rvender to Trustor an account in the foTw
and manncr prescribed for the annual accoun uniess such account
is waived in writing by Trustor. Unlecss Trustor shall within
sixty (60) days after ihe rendition of such final account deliver
written objections to Trustee, the account shall be deemed 1O
have been approved and the Trustee shall be released and discharged
as to 21l items, matters and things set forth in such account.

unc
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6. TRUSTEE'S EXPENSES AND TAXES. .

6.1 Compensation and Reimbursement 0% Expenses. Trustor
shall pay to Trustee annually tne expenses incurred in administer-
ing the trust and such compensation for the services of the
Trustee as may be agreed upon by Trustor and Trustee from time

o time.

6.2 Taxes. The Trustee shall deduct from and charge
against the trust funi any taxes paid by the trust which may be
imposed on the trust

the 1ncome thercof, or which the

o pay with resnect to the interest
und. .

oY
fu
Trustee 1s required by la
of any person in the trus

[uB
Q
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7. MISCELLANEQUS.

T

7.1 California Situs. This trust has been accepted Ly the
Trustce and will be administered in the State of California.

7.2 Limitation. No part of the trust fund or income (other
than such part as 1s required to pay taxes) shall be used for,
or diverted to, purposes other than for the benefit of TUSPCO and
the Subscribers-hereto, the Subscribers being beneficiaries here-
of, and TUSPCO being the Trustor aad also a beneficiary hereol.

7.3 Amendment. This agreement, other than paragraph 7.4,
and other than the limitations on the use of trust funds stated
in the pre-publication subscription agreement and paragraph 7.2,
may be amended at any time by written agreement of Trustor and
Trustee, provided that no such amendment shall operate to cause .
the trust fund or any part thereof to be delivered to TUSPCO prior
to the time specified in the pre-publication subscription agree-
ment and herein, or to be refunded to the Subscribers prior to

the time specified in the pre-publication subscription agreement
and herein.




* e

7.4 Trust Irrevocable. Trustor intends that this trust be
administered on an irrevocable basis, subject only to termination
at such time as 21l trust funds are to be distributed either to
TU5PC0, or to the Subscribers under the pre-pudblication subscription”
agreement, as is morc fully stated therein, provided, however,
that the trust will continue for so long as any subscription
payments are held in the trust fund pursuant to the terms hereof

and pursuant to the terms of the pre-publication subscription
agreement.

L1

DATED: 19878, .)ufu 1} : THE UNIWERSAL SCIENTIFIC PUBLI-
* CATIONS CQMPANY, INC., Trustor

By %AQ&QMAM

A. J.Eﬁaqipbos,*Pfesident

\eichall ). louse

MITCHELL J. LANGE, Trustee

U s,

JEFRY A.JNTLLER, Trustes
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KEVIN S. LACREY, State Bar #140918 -
CATHERINE L. SEKELY, State Bar #229095
LACEY, DUNN & DO

A Professional Corporation

315 W. Arden Avenue, Suite 11

‘Glendale, California 91203

(818) 291-9858

Attorney for Defendant Charles W. Hayes

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES
CENTRAL DISTRICT

FREDERIC G. MARKS, JOSEPH HENTZ, ) CASE NO. BC352639

STUART SMITH, JEAN MOLLENHAUER,} [Hon. Kenneth R. Freeman, Dept. 64]
ROGAN COOMBS, JOSEPH DROLL, | o
GREGG ROOTEN, THOMAS R. WOOD,

MARILYN WOOD, GREG STAININGER, ) DEFENDANT CHARLES W.

and JOHN FOUNTAIN, HAYES’S REQUESTS FOR
ADMISSION TO PLAINTIFF
Plaintiffs, JOSEPH HENTZ [SET ONE]

V8.

WAYNE JOYNER and CHARLES W.
HAYES, individually and as Trustees of
THE UNIVERSAL SCIENTIFIC
PUBLICATIONS COMPANY TRUST,
THE UNIVERSAL SCIENTIFIC
PUBLICATIONS COMPANY, INC., THE
NATURAL ESTATE TRUST, and DOES 1
through 50, Inclusive,

Defendants.

PROPOUNDING PARTY: DEFENDANT CHARLES W, HAYES
RESPONDING PARTY: PLAINTIFF JOSEPH HENTZ
SET NUMBER: ONE

Defendant Charles W. Hayes requests that you respond to the following Requests
for Admission within thirty (30) days after service thereof pursuant to Section 2033.210 et

-1-

DEFENDANT CHARLES W. HAYES’S REQUESTS FOR ADMISSION TO PLAINTIFF JOSEPH HENTZ [SET ONE]

BEXF




seq. of the California Code of Civil Procedure.
REQUESTS FOR ADMISSION
REQUEST FOR ADMISSION NO. 1:

Admit that HAYES never represented to YOU that he was “working on
publication” of Book 1 at any time before 1997. (For purposes of these requests for
admission, the term “HAYES” shall mean defendant Charles W. Hayes, an individual. For
purposes of these requests for admission, the terms “YOU” and “YOUR” shall mean
plaintiff, Joseph Hentz, his ofﬁoers, employees, agents and representatives.)

REQUEST FOR ADMISSION NO. 2:

Admit that HAYES never “assured’.’ YOU that “Book 1 would be published” at any.
time before 1997.

REQUEST FOR ADMISSION NO. 3:

Admit that HAYES never “encouraged” YOU to wait for Book 1's delivery at any
time before 1997.
REQUEST FOR ADMISSION NO. 4:

Admit that YOU purchased 16 copies of Book 1 from TUSPCO.
REQUEST FOR ADMISSION NO. 5:

Admit that YOU paid $4347.00 for all 16 copies of Book 1 before July 1, 1984.
REQUEST FOR ADMISSION NO. 6: '

Admit that YOU received all copies of Volume 1 of Book 1 that YOU are entitled
to pursuant to YOUR PPSA. |

REQUEST FOR ADMISSION NO. 7:

Admit that section 6.5 (5) of the PPSA states: “Notwithstanding anything to the
contrary herein, if the assets of the trust fund are seized or made unavailable for the
purposes of this agreement by any state, or by any coercive force, the obligation of

TUSPCO to make or guarantee any refund to Subscriber shall cease, and shall be null and

void.”

-9

DEFENDANT CHARLES W. HAYES’S REQUESTS FOR ADMISSION TO PLAINTIFF JOSEPH HENTZ [SET ONE]




1| REQUEST FOR ADMISSION NO. 8:
2 Admit that if the funds are seized by a “coercive force,” YOU are not entitled to a
3 'refund pursuant to section 6.5(5) of the PPSA.
41 DATED: November 17,2006 LACEY,DUNN & DO
5 A Professional Corporation
6
- By: W% /M/%
8 CATHERINET. SEKELY
Attorneys for Defendant
9 Charles W. Hayes
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
2
28 .
DEFENDANT CHARLES W. HAYES’S REQUESTS FOR ADMISSION TO PLAINTIFF JOSEPH HENTZ [SET ONE]
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13
14
15
16
17
18
19
20
21
22

24
25
26
27
28

JONATHAN K. GOLDEN, ESQ. (CSB #49459)

1880 Century Park East, Suite 300
Los Angeles, CA 90067
Telephone: (310) 553-3830
Facsimile: (310} 553-1337

Attorney for Plaintiffs

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF LOS ANGELES, CENTRAL DISTRICT

FREDERIC G. MARKS, JOSEPH
HENTZ, STUART SMITH, JEAN
MOLLENHAUER, ROGAN COOMBS,
JOSEPH DROLL, GREGG ROQTEN,

THOMAS R. WOOD, MARILYN WOOD,

GREG STAININGER, and JOHN
FOUNTAIN,

Plaintiffs,

V.

WAYNE JOYNER and CHARLES W.
HAYES, individually and as Trustees of
THE UNIVERSAL SCIENTIFIC
PUBLICATIONS COMPANY TRUST,
"THE UNIVERSAL SCIENTIFIC
PUBLICATIONS COMPANY, INC., THE
NATURAL ESTATE TRUST and DOES 1
through 50, Inclusive,

Defendants.

CASE NO. BC352639

(Honorable Kenneth R. Freeman, |
Department 64)

PLAINTIFE'S RESPONSES TO
DEFENDANT CHARLES W,
HAYES' REQUESTS FOR
ADMISSION

PROPOUNDING PARTY: = Defendant CHARLES W. HAYES
RESPONDING PARTY: Plamntiffs JOSEPH HENTZ, STUART SMITH, JEAN
MOLLENHAUER, ROGAN COOMBS, JOSEPH DROLL,

GREGG ROOTEN, THOMAS R. WOOD, MARILYN
WOOD, GREG STAININGER

1

EX.G /

PLAINTIFFS' RESPONSES TO DEFENDANT CHARLES W. HAYES' REQUESTS FOR ADMISSION
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SET NUMBER: One (1)

RESPONSE TO REQUEST FOR ADMISSION NO. 1:
Admitted. |

RESPONSE TO REQUEST FOR ADMISSION NO. 2:
Admitted.

RESPONSE TO REQUEST FOR ADMISSION NO. 3:
Admitted.

RESPONSE TO REQUEST FOR ADMISSION NO. 4:
Admitted, assuming TUSPCO’S records so show.

RESPONSE TO REQUEST FOR ADMISSION NO. 5:
Admitted, assuming TUSPCO’S records so show.

RESPONSE TO REQUEST FOR ADMISSION NO. 6:
Admitted.

RESPONSE TO REOUEST FOR ADMISSION NO. 7:
Admitted.

RESPONSE TO REQUEST FOR ADMISSION NO. 8:

Plaintiff objects to this Request on the grounds that it does not call for an admission
of fact or the truth of specified matters of facts, opinion relating to fact, or application of
law to fact, and 1s vague, ambiguous and unintelligible as framed. The term “coercive
force™ has not been defined, nor has the “coercive force” been 1dentified, nor does the law
permit a principal or corporation, such as TUSPCO, to avoid liability for the acts of its
authorized agents and officers via such a contractual provision. If one assumes that
Defendants are contending that embezzlement by M.J. Lange constituted a “coercive force”,
the Request would be demed because embezzlement is an act of fraud, not “coercive force™
as defined by AJG, and in any event, TUSPCO would be liable for such embezzlement by

its officer, agent and employee under doctrines of respondeat superior and for negligent
i |

2
PLAINTIFFS' RESPONSES TO DEFENDANT CHARLES W, HAYES' REQUESTS FOR ADMISSION




hiring and supervision.

DATED: January /2, 2007

JO HAN K. GOLDEN

Attorney for Plaintiffs FREDERIC G. MARKS,
JOSEPH HENTZ, STUART SMITH, JEAN
MOLLENHAUER, ROGAN COOMBS,
JOSEPH DROLL, GREGG ROOTEN,
THOMAS R. WOOD, MARILYN WOOD,
GREG STAININGER, and JOHN FOUNTAIN

3
PLAINTIFFS' RESPONSES TO DEFENDANT CHARLES W. HAYES' REQUESTS FOR ADMISSION




. VERIFICATION .

STATE OF CALIFORNIA, COUNTY OF LOS ANGELES
I have read the foregoing RESPONSES TO REQUEST FOR ADMISSIONS

and know its conients.

[ X ] CHECK APPLICABLE PARAGRAPHS ,
[X] 1 am a party to this action. The matters stated in the foregoing document are frue of my own knowiedge except as to
those matters which are stated on information and helief, and as 1o those matters | believe them fo be true.
3 tam | lanOfficer [ Japarner _____ [ la of

a party to this action, and am authorized to make this verification for and on its behalf, and | make this verification for that
reason. | _ | | am informed and believe and on that ground allege that the matters stated in the foregoing document are
true. | _ | The matters stated in the foregoing document are true of my own knowledge, except as to those matters which are
stated on information and belief, and as to those matiers | beiieve them to be true.

[ "1 1am one of the attomeys for
a party to this action. Such party is absent from the county of aforesaid where such attorneys have their offices, and | make

this verification for and on behalf of that party for that reason. | am informed and believe and on that ground allege that
the matters stated in the foregoing document are frue.

Executed on December 2Q . 2006 ,at Les Angeles
| declare under penalty of perjury under the laws of the State of Califo
PROOF OF 3SERVIC

1013a (3) CCP Revisad 5/1/88

Joseph Hentz

Type or Print Name

STATE OF CALIFORNIA, COUNTY OF
| am employed in the county of

, State of Californta.
| am over the age of 18 and not a party to the within action; my business address is:

On, | served the foregoing document described as
on ) in this action
| _]by placing the true copies thereof enclosed in sealed envelopes addressed as stated on the attached mailing fist:
i Ibyptacing | |theoriginal [ _| atrue copy thereof enclosed in sealed envelopes addressed as follows:
[._1BY MAIL

7" 1% deposited such envelope in the mail at
The envelope was mailed with postage thereon fully prepaid.

, California.

Under that practice it would be deposited with U.S. postal service on that same day with postage thereon fully prepaid at

California in the ordinary course of business. | am aware that on motion of the
parly served, service is presumed invalid if postal cancellation date or postage meter date is more than one day after date of
depasit for mailing in affidavit. k
Executed on ‘ at

7] *«BY PERSONAL SERVICE) | delivered such envelope by hand to the offices of the addressee,
Executed on at

, California.

, California.
1 (Staie) | declare under penalty of perjury under the laws of the State of California that the above is true and correct.

[ :j(Fe;_él;eral) | declare that | am employed in the office of a member of the bar of this court at whose direction the service was
‘ made. '

T

L T P

Type or Print Narme Signature

*(BY MAIL SIGNATURE MUST BE OF PERSON GEPOSITING ENVELGPE IN
MAIL SLOT, BOX, OR BAG)

~(FOR PERSONAL SERVICE SIGNATURE MUST BE THAT OF MESSENGER)

Nt
g

Rev. 7/9¢

solins




. * VERIFICATION .

STKTE OF CALIFORNIA, COUNTY OF ORANGE
| have read the foregoing RESPONSES TO REQUEST FOR ADMISSIONS

and know its contents.

[X'] GHECK APPLICABLE PARAGRAPHS

(X] lamaparyto this action. The matters stated in the foregoing document are frue of my own knowledge except as to
those matters which are stated on information and belief, and as to those matters | believe them to be true.

") 1am|__}anOfficer { | apartner __ i _Ja

of

a party to this action, and am authorized fo make this verification for and on its behalf, and | make this verification for that
reason. | _ | 1 am informed and believe and on that ground allege that the matters stated in the foregoing document are
true. |__| The matters stated in the foregoing document are true of my own knowledge, except as to those matters which are
stated on information and belief, and as to those matters | believe them to be frue.

[ ] 1amoneofthe attorneys for
a party fo this action. Such party is absent from the county of aforesaid where such attorneys have their offices, and | make

this verification for and on behalf of that party for that reason. | am informed and believe and on that ground allege that
the matters stated in the foregoing document are true.

Executedon December 28 , 2006 ,at QRANGE
| declare under penalty of perjury under the laws of the State of California that the foragoing is true and comract,

Stuart Smith . WM
—L

Type or Print Name Signature
‘ PROCF OF SERVICE

10132 (3) CCP Revised 51/88

, California.

STATE OF CALIFORNIA, COUNTY OF
} am employed in the county of

, State of California.
| am over the age of 18 and not a party to the within action; my business address is:

On, | served the foregoing document described as

t

on _ in this action
[;j by placing the irue copies thereof enclosed in sealed envelopes addressed as stated on the attached maiting list:
| Joyptacing [~} the original [~ | & true copy thereof enclosed in sealed envelopes addressed as foliows:
_IBY MAIL
| " ]* deposited such envelope in the mail at + California.

The envelope was mailed with postage thereon fully prepaid.
L__1As follows: | am “readily familiar" with the firm's practice of collection and processing correspondence for mailing.
Under that practice it would be deposited with U.S. postal service on that same day with postage thereon fully prepaid at

California in the ordinary course of business. | am aware that on motion of the

parly served, service is presumed invalid if postal canceliation date or postage meter date is.-more than one day after date of
deposit for mailing in affidavit.

Executed on ,at : , California.
[[_] *yBY PERSONAL SERVICE) | delivered such envelope by hand fo the offices of the addressee.

Exec;qted on , at , California.
[ l(staté) | declare under penalty of perjury under the laws of the State of California that the above is true and correct.
[ i(Fedéral)

| declare that | am employed in the office of a member of the bar of this court at whose direction the service was
e made. ,

Type or Print Name Signature

*(BY MAIL SIGNATURE MUST BE OF PERSON DEPOSITING ENVELOPE IN
MAIL SLOT, BOX, OR BAG)

“(FOR PERSONAL SERVICE SIGNATURE MUET BE THAT OF MESSENGER}

G iy
it = Ay

;al Rev. 7/89

sofne




. VERIFICATION .

STATE OF CALIFORNIA, COUNTY OF SAN DIEGO
| have read the foregoing RESPONSES TQ REQUEST FOR ADMTISSIONS

and know its contents.

| X1 CHECK APPLICABLE PARAGRAPHS

{X] 1am a party to this action. The matters stated in the foregoing document are true of my own knowledge except as to
those matters which are stated on information and belief, and as to those matters | believe them to be true.

f:& lam [ __] an Officer |_ lapartner [ la of

a party to this action, and am authorized to make this verification for and on its behalf, and | make this verification for that
reason. [ ] | am informed and believe and on that ground allege that the matters stated in the foregoing document are

true. [ ] The matters stated in the foregoing document are true of my own knowledge, except as to those matters which are
stated on information and belief, and as fo those matters | believe them to be true.
[._] Iamone ofthe attormeys for

a party to this action. Such party is absent from the county of aforesaid where such attorneys have their offices, and | make

this verification for and on behalf of that party for that reascn. 1 am informed and believe and on that ground zllege that
the matiers stated in the foregoing document are frue, '

Executed on Beeetmver Tan 8 200% ,at San Diego
| declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

Jean Mollenhauer CW WWMW ]‘“g &7

Type or Print Name Signature
' PROOF OF SERVICE

1013a {3) CCP Revised 5/1/88

, California.

STATE OF CALIFORNIA, COUNTY OF
| am employed in the county of

, State of California.
| am over the age of 18 and not a party to the within action; my business address is:

On, | served the foregoing document described as

on ) in this action

\ﬁ by placing the true copies thereof enclosed in sealed envelopes addressed as stated on the attached mailing list:
by placing [ ] the original [ | a true copy thereof enclosed in sealed envelopes addressed as follows:

[ IBY MAIL

[ 7] *l deposited such envelope in the mail at

The envelope was mailed with postage thereon fully prepaid.
[ 1As foliows:

, California.

[ am "readily familiar" with the firm's praciice of collection and processing correspondence for mailing. '
Under that practice it would be deposited with U.S. postal service on that same day with postage thereon fully prepaid at

California in the ordinary course of business. | am aware that on motion of the

party served, service is presumed invalid if postal cancellation date or postage meter date is more than one day after date of
deposit for mailing in affidavit.

Executed on , at , California,
il **(BY PERSONAL SERVICE) | delivered such envelope by hand to the offices of the addressee.
Executed on , at , Califomia.
['W_J(Staie) | declare under penalty of perjury under the laws of the State of California that the above is true and correct.
[ j(FederaI) | declare that | am employed in the office of 2 member of the bar of this court at whose direction the service was
::, made.
;“a Type or Print Name Signature
57
a5

*(BY MAIL SIGNATURE MUST BE QF PERSON DEPQSITING ENVELOPE IN
. MAIL SLOT, BOX, OR BAG)
i

*FOR PERSONAL SERVICE SIGNATURE MUST BE THAT OF MESSENGER)
,3-1 Rev. 7/99
Solutions-
Phas




. VERIFICATION .

'STATE OF CALIFORNIA, COUNTY OF ORANGE
| have read the foregoing RESPONSES TC REQUEST FOR ADMISSTONMS

and know its contents.

[ X ] CHECK APPLICABLE PARAGRAPHS

[_XJ 1 am a party to this action. The matters stated in the foregoing document are true of my own knowledge except as to
those mattqr’sirwhich are stateg:l on information and belief, ?,”,d as to those matters | believe them to be frue.
("] 1am|__]lanOfficer | _]a partner da of

a party to this action, and am authorized to make this verification for and on its behalf, and | make this verification for thaT:
reason. | | | am informed and believe and on that ground allege that the matiers stated in the foregoing document are
true. [_ | The matters stated in the foregoing document are true of my own knowledge, except as to those matters which are
stated on information and belief, and as io those matters | believe them o be true.

"1 1tamoneofthe attorneys for
a party fo this action. Such party is absent from the county of aforesaid where such attorneys have their offices, and | make

this verification for and on behalf of that party for that reason. 1 am informed and believe and on that ground allege that
the matters stated in the foregoing document are true.

Executedon December J  , 2006 ,at Orange
| declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

/f/;@uﬂ h ol

PROOF OF SERVICE [f I seae

1013a {3) CCP Revised 511/88

, California.

Joseph Droll

Type or Print Name

STATE OF CALIFORNIA, COUNTY OF
{ am employed in the county of

| am over the age of 18 and not a party to the within action; my business address is:

, State of California.

On,

| served the foregoing document described as

on in this action
1_" by placing the true copies thereof enclosed in sealed envelopes addressed as stated on the attached mailing list:
] by placing [ ] the original [ ] atrue copy thereof enclosed in sealed envelopes addressed as foliows:
[_BY MAIL .
| _ "]* deposited such envelope in the mail at , Califomia.

The envelope was mailed with postage thereon fully prepaid.
I 1 As follows: 1 am “readily familiar” with the firm's practice of coliection and processing correspondence for mailing.
Under that practice it would be deposited with U.S. postal service on that same day with postage thereon fully prepaid at

California in the ordinary course of business. | am aware that on motion of the

party served, service is presumed invalid if postal cancellation date or postage meter date is more than one day after date of
deposit for mailing in affidavit.

Executed on , at , California.
{71 *(BY PERSONAL SERVICE) | delivered such envelope by hand to the offices of the addressee. .

Exeguted on , at , California.
ﬁﬂ(Staté) | declare under penalty of perjury under the laws of the State of California that the above is true and correct.

(Fec!éﬁra[) | declare that | am employed in the office of a member of the bar of this court at whose direction the service was
s made.

-
£%
33

Type or Print Name Signature

*(BY MAIL SIGNATURE MUST BE OF PERSON DEPOSITING ENVELOPE IN
MAIL SLOT, BOX, GR BAG)

*(FOR PERSONAL SERVICE SIGNATURE MUST BE THAT OF MESSENGER)

So 3%19
O DS

Rev. 7/9¢



. VERIFICATION .

\S‘T'ATE OF CALIFORNIA, COUNTY OF QORANGE
| have read the foregoing RESPONSES TO REQUEST FOR ADMISSTIONS

and know its contents.

[¥] CHECK APPLICABLE PARAGRAPHS

[ X ] 1am a party to this action. The matters stated in the foregoing document are true of my own knowledge except as to
those matters whlch are stated on information and belief, and as to those matters | believe them to be true.
"1 tam!__ lanOfficer [ _]apartner RE of

a party to this action, and am authorized to make this verification for and on its behalf, and | make this verification for that
reason. [_ _| | am informed and believe and on that ground allege that the matters stated in the foregoing document are
true. | __} The matters stated in the foregoing document are true of my own knowledge, except as to those matters which are
__stated on information and belief, and as to those matiers | believe them to be true.
[..1 lamoneof the attorneys for '

a party to this action. Such party is absent from the county of aforesaid where such attorneys have their offices, and | make
“ this verification for and on behalf of that party for that reason. 1 am informed and believe and on that ground aliege that
the matters stated in the foregeing document are true.

Executed on December 29 ; 2006 ,at Orange
| declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

Gregg Rooten _ : @% //0'!‘&

Type or Print Name ' {Adlgnature
. - PROOF OF SERVICE

1013a (3) CCP Revised 5/1/88

, California.

STATE OF CALIFORNIA, COUNTY OF
| am employed in the county of
{ am over the age of 18 and not a party to the within action; my busnness address is:

, State of California.

On, | served the foregeing document described as
on in this action
___Iby placing the true copies thereof enclosed in sealed envelopes addressed as stated on the attached mailing list:
by placing [ _ the ofiginal [ . _] a true copy théreof enclosed in sealed envelopes addressed as follows:
[__IBY MAIL
| 1" deposited such envelope in the mail at , Catifornia.

The envelope was mailed with postage thereon fully prepaid.
[ 1As follows: | am "readily familiar with the firm's practice of cobection and processing correspondence for mailing.
Under that practice it would be deposited with U.S. postal service on that same day with postage thereon fully prepaid at

Callifornia in the ordinary course of business. | am aware that on motion of the

party served, service is presumed invalid if postal cancellation date or postage meter date is more than one day after date of
deposit for mailing in affidavit.

Executed on , at

[ “*(BY PERSONAL SERVICE) | delivered such envelope by hand to the offices of the addressee.
Exeggited on ,at

, California.

, California.
[:‘:J (Statg) | declare under penalty of petjury under the laws of the State of California that the above is true and correct.

Eo (Feégral) | declare that | am employed in the office of a member of the bar of this court at whose direction the service was
g made.

£%

Type or Print Name Signature

*{BY MAIL SIGNATURE MUST BE OF PERSON DEPOSITING ENVELOPE IN
MAIL BLOT, BOX, OR BAG)

FOR PERSONAL SERVICE SIGNATURE MUST BE THAT OF MESSENGER)

2 i

g b |

Rev. 7/99
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. | VERIFICATION .

; F STATE OF ARIZONA
1 have read the foregoing RESPONSES TO REQUEST FOR ADMISSIONS

and know its contents.

"X CHECK APPLICABLE PARAGRAPHS
[XJ 1 am a party to this action. The matters stated in the foregoing document are true of my own knowiedge except as to
those matters which are stated on information and belief, and as to those matiers 1 believe them to be true.
[.J tam !l _1anOfiicer [ _]apartner [ 1a of

a party to this action, and am authorized to make this veriﬁcétion for and on its behalf, and | make this verification for that
reason. | __ | | am informed and believe and on that ground aliege that the matters stated in the foregoing document are

true. [ | The matters stated in the foregoing document are true of my own knowledge, except as to those matters which are
stated on information and belief, and as to those matters | believe them to be true.
[__-1 1amoneofthe attorneys for

a party to this action. Such party is absent from the county of aforesaid where such attorneys have their offices, and | make
this verification for and on behalf of that party for that reason. | am informed and believe and on that ground allege that
the matters stated in the foregoing document are true.

Executedon December 2q , 2006 .at State of Arizona
| deciare under penalty of perjury under the laws of the State of California that the oing is true and correct.

L/

ranra—

Thomas R. Wood
Type or Print Name

] Signature
PROOF OF SERVICE
1013a (3) CCP Revised 5/1/88
STATE OF CALIFORNIA, COUNTY OF
| am employed in the county of

| am over the age of 18 and not a party to the within action; my business address is:

, State of California.

On, | served the foregoing document described as 7
) on in this action
——J by placing the true copies thereof enclosed in sealed envelopes addressed as stated on the attached mailing list:
[ Jbyplacing | | the original [ | a true copy thereof enciosed in sealed envelopes addressed as follows:
| 1BY MAIL
[~ "1" deposited such envelope in the mail at , California.

The envelope was mailed with postage thereon fully prepaid.
[ __]As follows: | am "readily familiar” with the firm's practice of coliection and processing correspondence for mailing.
Under that practice it would be deposited with U.S. postal service on that same day with postage thereon fully prepaid at

California in the ordinary course of business. | am aware that on motion of the

party served, service is presumed invalid if postal canceliation date or postage meter date is more than one day after date of
deposit for mailing in affidavit.

Executed on ,at

, California.
71 *4BY PERSONAL SERVICE) | delivered such envelope by hand to the offices of the addressee.
Exequted on ,at . , Caiifornia.
[__-](Staté) 1 declare under penaliy of perjury under the laws of the State of California that the above is true and correct.
{ . I(Federal) | declare that | am employed in the office of a member of the bar of this court at whose direction the service was
j'— made.
_ Type or Print Name Signature
ia ~(BY MAIL SIGNATURE MUST BE OF PERSON DEPOSITING ENVELOPE IN
“3 MAIL SLOT, BOX, OR BAG)

“"{FOR PERSONAL SERVICE SIGNATURE MUST BE THAT OF MESSENGER)

g Q{&fff}i - Rev. 7/99
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. VERIFICATION .

OF STATE OF ARIZONA
| have read the foregoing RESPONSES TO FORM INTERROGATORIES

and know its contents.

. { X | CHECK APPLICABLE PARAGRAPHS
"X ] Iam a party to this action. The matters stated in the foregoing document are true of my owh knowledge except as to

those matters which are stated on information and belief, and as fo those matters | believe them to be true.
i1 tam/[ _lanOfficer [ }apariner [T ]a of

a party to this action, and am authorized to make this verification for and on its behalf, and | make this verification for that

reason. |__ ] | am informed and believe and on that ground allege that the matters stated in the foregoing document are

true. [__| The matters stated in the foregoing document are true of my own knowledge, except as to those matters which are
___stated on information and belief, and as to those matters | believe them to be true. ’
[._] lamoneofthe atiorneys for

a party to this action. Such party is absent from the county of aforesaid where such attomeys have their offices, and | make
this verification for and on behalf of that party for that reason. | am informed and believe and on that ground aliege that
the matters stated in the foregoing document are true.

Executedon December 29 ., 2006 ,at State of Arizona
| declare under penalty of perjury under the laws of the State of California that ths foregoing is true and correct.

Marilwvn Woed : //défv/;é/’

“Type or Print Name Signature
- PROOF OF SERVICE

101 3a {3) CCF Revised 5M1/88

, Cempemia.

STATE OF CALIFORNIA, COUNTY OF
| am employed in the county of _
| am over the age of 18 and not a party to the within action; my business address is:

, State of California.

On, | served the foregoing document described as

on

in this action
| ._Iby placing the true copies thereof enclosed in sealed envelopes addressed as stated on the attached mailing fist:
__‘by placing [ ]the original [ 7] atrue copy therecf enclosed in sealed envelopes addressed as foliows:
| T7iBY MAIL
[_"]*l deposited such envelope in the mail at , California.

The envelope was mailed with postage thereon fully prepaid.

[lAs foliows: | am “readily familiar" with the firm's practice of coliection and processing correspondence for mailing.
Under that practice it would be deposited with U.S. postal service on that same day with postage thercon fully prepaid at

California in the ordinary course of business. | am aware that on motion of the

party served, service i1s presumed Invalid if postal canceliation date or postage meter date i5 more than one day after date of
deposit for mailing in affidavit.

Executed on , at

, California.
_____ **{BY PERSONAL SERVICE) | delivered such envelope by hand to the offices of the addressee.
o Execlgted an , at ] , California.
[,,A,,,J(Statg) [ declare under penatlty of pérjury under the laws of the State of California that the above is true and correct.

wj(Feqt‘e;a[) | declare that | am employed in the office of a member of the bar of this court at whose direction the service was

M made.

1%

g . Type or Print Name Signature

e ~(BY MAIL SIGNATURE MUST BE OF PERSON DEPOSITING ENVELOPE I
F

MAIL SLOT, BOX, OR BAG)
{FOR PERSONAL SERVICE SIGNATURE MUST BE THAT OF MESSENGER)

g O{ﬁ%‘%% - Rev. 7/99

(e Plus




. VERIFICATION . .

OF STATE OF GEORGIA
| have read the foregoing RESPONSES TO REQUEST FOR ADMISSTONS

L

and know its contents.

[ X ] CHECK APPLICABLE PARAGRAPHS
[X] 1am a parly to this action. The matters stated in the foregoing document are true of my own knowledge except as to
those matters which are stated on information and belief, and as to those matiers | believe them to be true.
i 1 lam|__lanOfficer [__]a pariner “1a of

a party to this action, and am authorized to make this verification for and on its behalf, and | make this verification for that
reason. [_____1 | am informed and believe and on that ground allege that the matters stated in the foregoing document are

true. | __| The matters stated in the foregoing document are true of my own knowledge, except as to those matters which are
__ stated on information and belief, and as to those matters | believe them to be true.
[ ] 1am one of the attoreys for

a party to this action. Such party is absent from the counity of aforesaid where such atiomeys have their offices, and | make
this verification for and on behalf of that party for that reason. | am informed and believe and on that ground allege that
the matters statecﬂg}p\e foregoing document are true.

Executedon DoCembery @ , 20662007 at Savannah.Jeorgia , Culsonni,
| deciare under penalty of perjury under the laws of the State of Californig h foregoing is frue and correct.

Greg Staininger
Type or Print Name

/ Signaiure
PROOF OF SERVICE
. 1013a (3) CCP Revised 5/1/88
STATE OF CALIFORNIA, COUNTY OF
| am employed in the county of

, State of Caiifornia.
| am cver the age of 18 and not a party to the within action; my business address is:

On, I served the foregoing document described as

on in this action
by placing the true copies thereof enclosed in sealed envelopes addressed as stated on the attached mailing list:
[__Ibyplacing [ | the original [ __] atrue copy thereof enclosed in sealed envelopes addressed as follows:
- BY MAIL
*I deposited such envelope in the mail at , California.

The envelope was mailed with postage thereon fully prepaid.

| _1As follows: | am "readily famiiiar" with the firm's practice of collection-and processing correspondence for mailing.
Under that practlce it would be deposited with U.S. postal service on that same day with postage thereon fully prepaid at

California in the ordinary course of business. | am aware that on motion of the

party setved, service is presumed invalid if postal cancellation date or postage meter date is more than cone day after date of
deposit for mailing in affidavit.
Executed on ,at

*(BY MAIL SIGNATURE MUST BE OF PERSON DEPOSITING ENVELOPE IN
MAIL SLOT, BOX, OR BAG)

~(FOR PERSONAL SERVICE SIGNATURE MUSY BE THAT CF MESSENGER)

, California.
i 1 *«BY PERSONAL SERVICE) | delivered such envelope by hand to the offices of the addressee.
Executed on : , at , California.
(Sta‘té) | declare under penalty of perjury under the taws of the State of California that the above is true and correct.
,,,f_](Fedgral) | dectare that | am employed in the office of 2 member of the bar of this court at whose direction the service was
i made.
W
7
é_'% Type or Print Name Signature
.‘_.'g.:

al Rev. 7/99
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PROOF OF SERVICE

STATE OF CALIFORNIA
COUNTY OF LOS ANGELES

I am employed in the County of Los Angeles, State of California; I am over the age

of 18 and not a Rarty to the within action; my business address 1s 1880 Century Park East,
Suite 300, Los Angeles, California 50067.

On January /@, 2007 I served the fore%)]iilj% document described as PLAINTIFF'S
RESPONSES TO DEFENDANT CHA S W, HAYES' REQUESTS FOR
ADMISSION on the interested parties in this action

X ?yl lacing __ the original X_a true copy thereof in sealed envelopes addressed as
ollows: _

Kevin S. Lacey, Esq.

Lacey, Dunn & Do John P. Godsil, Esq.
315 W. Arden Avenue Nicolas A. Rozans?(z, Esq.
Suite 11 ' Freeman, Freeman & Smiley, LLP
" Glendale, CA 91203 3415 Sepulveda Boulevard, Suite 1200

Los Angeles, CA 90034-6060

X By mail I deposited such envelope in the mail at Los Angeles, California. The
envelope was mailed with postage thereon fully prepaid. I am "readily familiar”
with the firm's practice of collection and processing correspondence for mailing.
Under that practice it would be deposited with U.S. postal service on that same day
with postage thereon fully gepaid atLos Anfgeles, Cglifomia in the ordinary course
of business. 1 am aware that on motion of the party served, service is presumed

invalid if postal cancellation date or postage meter date is more than one day after
date of deposit for mailing in affidavit. “

Executed on January /2 2067, at Los Angeles, California.

X STATE I declare under penalty of perjury under the laws of the State of
California that the above 1s true and correct.

___FEDERAL I declare that I am employed in the office of a member of the bar of
this court at whose direction the service was made.

Jo an K. (Golden

)

PLAINTIFFS' RESPONSES TO DEFENDANT CHARLES W. HAYES' REQUESTS FOR ADMISSION
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1l kEVIN S. LACEY, State Bar #140918
» | CATHERINE L. SEKELY, State Bar #229095
LACEY, DUNN & DO
3 A Professional Corporation
315 W. Arden Avenue, Suite 11
4 Glendale, California 91203
(818) 291-9858
5 Attorney for Defendant Charles W. Hayes
6
7
8 SUPERIOR COURT OF THE STATE OF CALIFORNIA
9 FOR THE COUNTY OF LOS ANGELES
10 CENTRAL DISTRICT
11| FREDERIC G. MARKS, JOSEPH HENTZ, ) ‘CASE NO.BC352639
STUART SMITH, JEAN MOLLENHAUER,)  [Hon. Kenneth R. Freeman, Dept. 64]
12} ROGAN COOMBS, JOSEPH DROLL, : -
GREGG ROOTEN, THOMAS R. WOOD, )
13 | MARILYN WOOD, GREG STAININGER, ) DEFENDANT CHARLES W.
and JOEIN FOUNTAIN, ) HAYES’S SPECIAL
14 . )  INTERROGATORIES TO
Plaintiffs, Y PLAINTIFF FREDERIC G. MARKS
15 g [SET ONE]; DECLARATION OF
vs. CATHERINE L. SEKELY RE
16 g ADDITIONAL DISCOVERY
WAYNE JOYNER and CHARLES W.
17} HAYES, individually and as Trustees of )
THE UNIVERSAL SCIENTIFIC )
18 | PUBLICATIONS COMPANY TRUST, )
|| THE UNIVERSAL SCIENTIFIC )
19 | PUBLICATIONS COMPANY, INC., THE
| NATURAL ESTATE TRUST, and DOES 1
20 || through 50, Inclusive, ]
21 Defendants. )
22 | )
23 | PROPOUNDING PARTY: DEFENDANT CHARLES W. HAYES
Z4 | RESPONDING PARTY: PLAINTIFF FREDERIC G. MARKS
25| SET NUMBER: ONE
£
26 [ TO ALL PARTIES AND THEIR RESPECTIVE ATTORNEYS OF RECORD:
28 -1 eX.1 /|
DEFENDANT CHARLES W, HAYES’S SPECIAL INTERROGATORIES TO PLAINTIFF FREDERIC G. MARKS [SET
ONE]: DECLARATION OF CATHERINE L. SEKELY RE ADDITIONAL DISCOVERY




PLEASE TAKE NOTICE that defendant Charles W. Hayes hereby submits to
plaintiff Frederic G. Marks the attached first set of special interrogatories pursuant to Code

of Civil Procedure Section 2030.010 et seq.

SPECIAL INTERROGATORIES
SPECIAL INTERROGATORY NO. 1:

IfYOU contend in paragraph 2 of the COMPLAINT that HAYES was the duly
appointed Trustee of the TUSPCO TRUST prior to the theft of Mitchell J. “Matt” Lange,
then state all facts in support of _YOUR contention. (For purposes of these interrogatories,
the terms “YOU” and “YOUR?” shall mean plaintiff, Frederic G. Marks, his officers,
employees, agents and representatives. For purposes of these intergbgatories, the term
“HAYES?” shall mean defendant Charles W. Hayes, an individual. 'LFor purposes of these
interrogatories, the term “TUSPCO TRUST” shall mean The Universal Scientific
Publications Company, Inc., Book Subscription Trust. For purposes of these special
| interrogatories, the term “COMPLAINT” shall mean the complaint for declaratory relief,

specific performance, breach of coﬂtract, and breach of fiduciary duty Marks et al. v.
Joyner, et al., Los Angeles Superior Court Case No. BC352630.
SPECIAL INTERROGATORY NO, 2:

I YOU contend in paragraph 2 of the COMPLAINT that HAYES was the duly
appointed Trustee of the TUSPCO TRUST prior to the theft of Mitchell J. “Matt” Lange,
then identify all DOCUMENTS that refer or relate to YOUR contention. (For purposes of
these special interrogatories, the term “DOCUMENT” shall mean any and all “writings,”
as that term is defined in California Evidence Code Section 250 and California Code of
Civil Procedure Section 231, including but not Iimited to any tangible items which contain
handwriting, type writing, printing, photostatic reproduction, photographic reproduction,
electronic reproduction, and any other form of communications or representation ththér
produced, reproduced or stored on paper, cards, tapes, discs, belts, charts, films (including

microfilm or microfiche), computer storage devices or any other medium of recordation.)
2.

DEFENDANT CHARLES W. HAYES’S SPECIAL INTERROGATORIES TO PLAINTIFF FREDERIC G. MARKS [SET
ONEL; DECLARATION OF CATHERINE L. SEKELY RE ADDITIONAL DISCOVERY
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SPECIAL INTERROGATORY NO. 3:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 5 of the
COMPLAINT that “HAYES intermingled the assets of TUSPCO and the Natural Estate
Trust to suit [his] own convenience.” (For purposes of these interrogatories, the term
“TUSPCO” shall mean The Universal Scientific Publications Company, Inc.)

SPECIAL INTERROGATORY NO. 4:

Idenﬁfy all DOCUMENTS that refer, relate or pertain to YOUR allegation in
paragraph 5 of the COMPLAINT that “HAYES intermingled the assets of TUSPCO and
the Natural Estate Trust to suit [his] own convenience.” '
SPECIAL INTERROGATORY NO. 5: ,

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or peﬁain
to YOUR allegation in paragraph 5 of the COMPLAINT that “HAYES intermingled the
assets of TUSPCO and the Natural Estate Trust to suit [his] own convenience.”

(For purposes of these interrogatories, the term “IDENTIFY” shall mean, when applied to
a person, to list the name, title, function and last known telephone number and address.
For purposes of these interrogatories, the term “PERSONS” shall mean the plural as well

as the singular, any natural person or any firm, association, partnership, corporation or

other form of legal identity unless the context clearly dictates to the contrary.)

SPECIAL INTERROGATORY NO. 6: .

State all facts that refer, relate or pertain to YOUR allegation in paragraph 5 of the
COMPLAINT that HAYES intermingled the assets of TUSPCO and the Natural Estate
Trust to evade TUSPCO’s liability to subscribers to book contracts.

SPECIAL INTERROGATORY NO. 7:

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in

paragraph 5 of the COMPLAINT that HAYES intermingled the assets of TUSPCO and

the Natural Estate Trust to evade TUSPCO’s liability to subscribers to book contracts.
"

-3-

DEFENDANT CHARLES W. HAYES’S SPECIAL INTERROGATORIES TO PLAINTIFF FREDERIC G. MARKS [SET
ONE]; DECLARATION OF CATHERINE L. SEKELY RE ADDITIONAL DISCOVERY




v o0 1 & i R W

10
11
12
13

i4

15
16
17
18
19
20
21
22
23
24

L

28

SPECIAL INTERROGATORY NO. 8:

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
to YOUR allegation in paragraph 5 of the COMPLAINT that HAYES intermingled the
assets of TUSPCO and the Natural Estate Trust to evade TUSPCO’s liability to
subscribers to book contracts.

SPECIAL INTERROGATORY NO. 9:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 5 of the
COMPLAINT that HAYES intermingled the assets of TUSPCO and the Natural Estate
Trust to pay substantial sums to [himself] and others.

SPECIAL INTERROGATORY NO. 10:

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in
paragraph 5 of the COMPLAINT that HAYES intermingled the assets of TUSPCO and
the Natural Estate Trust to pay substantial sums to [himself] and others.

SPECIAL INTERROGATORY NO. 11: |

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
to YOUR allegation in paragraph 5 of the COMPLAINT that HAYES intermingled the
assets of TUSPCO and the Natural Estate Trust to pay substantial sums to [himself] and

others. ,
SPECIAL INTERROGATORY NO. 12:

State with specificity all facts that refer, relate or pertain fo YOUR allegation in |
paragraph 5 of the COMPLAINT that HAYES dissipafed the assets of TUSPCO.
SPECIAL INTERROGATORY NO. 13: |

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in
paragraph 5.of the COMPLAINT that HAYES dissipated the assets of TUSPCO.
SPECIAL INTERROGATORY NO. 14:

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain

to YOUR allegation iﬁ paragraph 5 of the COMPLAINT fhat HAYES dissipated the
-4 -

DEFENDANT CHARLES W. HAYES’S SPECIAL INTERROGATORIES TO PLAINTIFF FREDERIC G. MARKS [SET
ONE]; DECLARATION OF CATHERINE L. SEKELY RE ADDITIONAL DISCOVERY
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assets of TUSPCO.
SPECIAL INTERROGATORY NO. 15

State with specificity all facts that refer, relate or pértain to YOUR allegation in
paragraph 5 of the COMPLAINT that HAYES dissipated the assets of the TUSPCO
TRUST.

SPECIAL INTERROGATORY NQ. 16:
Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in

paragraph 5 of the COMPLAINT that HAYES dissipated the assets of the TUSPCO
TRUST.

SPECIAL INTERROGATORY NO. 17: L
IDENTIFY all PERSONS with krniowledge of the facts that refer, relate or pertain
to YOUR allegétion in paragraph 5 of the COMPLAINT that HAYES dissipated the
assets of the TUSPCO TRUST.
SPECIAL INTERROGATORY NO. 18:
Sta{e with specificity all facts that refer, relate or pertain to YOUR allegation in

parﬁgraph 5 of the COMPLAINT that HAYES dissipated the assets of the Natural Estate
Trust. |

SPECIAL INTERROGATORY NO. 19:
i Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in
paragraph 5 of the COMPLAINT that HAYES dissipated the assets of the Natural Estate

Trust. _
SPECIAL INTERROGATORY NO. 20:

VIDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
to YOUR allegation in paragraph 5 of the COMPLAINT that HAYES dissipated the
assets of the Natural Estate Trust.

SPECIAL INTERROGATORY NO. 21:

State with specificity all facts that refer, relate or pertain to YOUR contention in
-5-

DEFENDANT CHARLES W. HAYES’S SPECIAL INTERROGATORIES TO PLAINTIFF FREDERIC G. MARKS [SET
ONE]; DECLARATION OF CATHERINE L. SEKELY RE ADDITIONAL DISCOVERY
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paragraph 5 of the COMPLAINT that HAYES owes YOU a fiduciary duty.
SPECIAL INTERROGATORY NO. 22: ‘

Identify all DOCUMENTS that refer, relate or pertain to YOUR contention in
paragraph 5 of the COMPLAINT that HAYES owes YOU a fiduciary duty.
SPECIAL INTERROGATORY NO., 23:

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain

to YOUR contention in paragraph 5 of the COMPLAINT that HAYES owes YOU a
fiduciary duty.

SPECIAL INTERROGATORY NO. 24:

Identify all DOCUMENTS that refer, relate or pertain to YOUR contention that the
price of Book 1 was $400.00 peir copy as alleged in paragraph 13 of the COMPLAINT.
SPECIAL INTERROGATORY NO. 25: | _

- If YOU contend in paragraph 19 of the COMPLAINT that HAYES made oral
representations that he was “working on the publication,” state whether the representation
was in person or via telephone.

SPECIAL INTERROGATORY NO. 26:

Identify the date(s) that HAYES represented via the telephone that he was “working
on the publication.” |
SPECIAL INTERROGATORY NO, 27:

With respect to the immediately preceding interrogatory, state with specificity
HAYES’S oral representation(s) via telephone regarding “working on publication”.
SPECIAL INTERROGATORY NO. 28:

Identify all DOCUMENTS that refer, relate or pertain to HAYES’S oral
represcntatidn(s) via telephone regarding “working on publication”. |

SPECIAL INTERROGATORY NO. 29:

IDENTIFY all PERSONS to whom HAYES represented via the felephone that he
was “working on the publication.”

- 6-

DEFENDANT CHARLES W. HAYES’S SPECIAL INTERROGATORIES TO PLAINTIFF FREDERIC G. MARKS [SET
ONE]; PECLARATION OF CATHERINE L. SEKELY RE ADDITIONAL DISCOVERY




® ®
1 SPECIALV INTERROGATORY NO. 30:
2 Identify the date(s) that HAYES represented orally, in person that he was “working
3 | on the publication.” | '
4| SPECIAL INTERROGATORY NO. 31:
5 With respect to the immediately preceding interrogatory, state with specificity
6 || HAYES’S oral, in person representation(s) regarding “working on publication.”
7| SPECIAL INTERROGATORY NO. 32:
8 Identify all DOCUMENTS that refer, relate or pertain to HAYES’S oral, in person
9 || representation(s) regarding “working on publication.” |
10 | SPECIAL INTERROGATORY NO. 33: _ .
11 IDENTIFY all PERSONS to whom HAYES represented ofally, in person that he
12 || was “working on the publication.”
13 | SPECIAL INTERROGATORY NO. 34:
14 ‘ State with specificity all facts that refer, relate or pertain to YOUR allegation in
15 || paragraph 19 of the COMPLAINT that HAYES represented in writing that he was
16 || “working on the publication.”
17 SPECIAL INTERROGATORY NO. 35: |
18 IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain

19 || to YOUR allegation m paragraph 19 of the COMPLAINT that HAYES represented in
20 “ writing that he was “working on the publication.” |

21 || SPECIAL INTERROGATORY NO, 36: |

22 Identify all DOCUMENTS that refer, relate or pertain to YOUR contentién

23| HAYES represented in writing that he was “working on the publication.”

24 || SPECIAL INTERROGATORY NO. 37:

55 State the date(s) that HAYES allegedly represented in writing that he was “working |
%’.26 “ on the pubﬁcation.”
sl -7

DEFENDANT CHARLES W. HAYES’S SPECIAL INTERROGATORIES TO PLAINTIFF FREDERIC G. MARKS {SET
l ONE}; DECLARATION OF CATHERINE L. SEKELY RE ADDITIONAL DISCOVERY
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SPECIAL INTERROGATORY NO. 38:

State with specificity all facts that refer, re;late or pertain to YOUR allegation in
paragraph 19 of the COMPLAINT that HAYES “assured Plaintiffs that Book 1 would be
published.” _

SPECIAL INTERROGATORY NO. 39:

IDENTIFY all PERSONS with knowledge of the facts thaf refer, relate or pertain
to YOUR all_egation in paragraph 19 of the COMPLAINT that HAYES “assured
Plaintiffs that Book 1 W.ould be published.”

SPECIAL INTERROGATORY NO. 40:

Identify all DOCUMENTS that refer, relate or pertain to YOUR contention that
refer, relate or pertain to YOUR allegation in paragraph 19 of the COMPLAINT that
HAYES ““assured Plaintiffs that Book 1 would be published.”

SPECIAL INTERROGATORY NO. 41:

IDENTIFY all PERSONS that HAYES assured in writing that Book 1 would be
published.

SPECIAL INTERROGATORY NQO. 42:

State the date(s) of all DOCUMENTS where HAYES assured in writing that Book
1 would be published.

SPECIAL INTERROGATORY NO. 43: -

If YOU contend that HAYES “assured Plaintiffs that Book 1 would be published”
ﬁa the telephone, state the date(s) of all such assurances.
SPECIAL INTERROGATORY NO. 44:

IDENTIFY all PERSONS that HAYES “assured ... that Book 1 would be
published” via the telephone.
SPECTAL INTERROGATORY NO. 45:

HYOU contend that HAYES “assured Plaintiffs that Book 1 would be published”
in person, state the date(s) of all such assurances.

-8.

DEFENDANT CHARLES W. HAYES’S SPECIAL INTERROGATORIES TO PLAINTIFF FREDERIC G. MARKS [SET
ONE]; BPECLARATION OF CATHERINE L. SEKELY RE ADDITIONAL DISCOVERY




e N1 ey i W e =

S S T S T S o S e S S S S S
auwc::\oooq_c\m.hwur—o

SPECIAL INTERROGATORY NO. 46:

IDENTIFY all PERSONS that HAYES “assured ... that Book 1 would be
published” in person. |
SPECIAL INTERROGATORY NO. 47:

State with specificity all facts that refer, relate or pertain to YOUR allegation in
paragraph 19 of the COMPLAINT that HAYES “encouraged Plaintiffs to wait for its [the
Book] delivery.”

SPECIAL INTERROGATORY NO. 48: |

If YOU contend that HAYES “encouraged Plaintiffs to wait for its [the Book]
delivery” in conversations via telephone, then state the date(s) of those conversations.
SPECIAL INTERROGATORY NO. 49:

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
to YOUR aliegation in paragraph 19 of the COMPLAINT that HAYES “encouraged
Plaintiffs to wait for its [the Book] delivery.”

SPECIAL INTERROGATORY NO. 50;

If YOU contend that HAYES “encouraged Plaintiffs to wait for its [the Book]
delivery” in conversations via telephone, then IDENTIFY all PERSONS that HAYES

“encouraged” in these conversations.

SPECIAL INTERROGATORY NO. 51:

If YOU contend that HAYES “encouraged Plaintiffs to wait for i;cs [the Book]
delivery” in conversations in person, then state the date(s) of those conversations.
SPECIAL INTERROGATORY NO. 52: |

If YOU contend that HAYES “encouraged Plaintiffs to wait for its [the Book]
delivery” in conversations in person, then IDENTIFY ail PERSONS that HAYES

“encouraged” in these conversations.
SPECIAL INTERROGATORY NO. 53:

Identify all DOCUMENTS that refer, relate or pertain to YOUR contention that
_ . s.
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refer, relate or pertain to YOUR allegation in paragraph 19 of the COMPLAINT that
HAYES “encouraged Plaintiffs to wait for its [the Book] delivery.”
SPECIAL INTERROGATORY NO. 54:

State the dollar amount that YOU pa:ld for all YOUR copies of Book 1.
SPECIAL INTERROGATORY NO. 55;

If YOU contend in paragraph 21 of the COMPLAINT that the publication and
distribution of Volume 1 was “in partial performance of the‘ contract,” state the dollar
amount that YOU attribute to Volume 1.

SPECTAL INTERROGATORY NO. 56:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 22 of the
COMPLAINT that HAYES made representations regarding future publication of the
remaining volumes of Book 1 at all times after Volume 1 was published.

SPECIAL INTERROGATORY NO. 57:

If YOU contend in paragraph 22 of the COMPLAINT that HAYES made
representations via telephone regarding future publication of the femaining volumes of
Book, state the dates of all such conversations.

SPECIAL INTERROGATORY NO. 58:

IDENTIFY all PERSONS that HAYES spoke to via telephone regarding firture

publication of the remaining volumes of Book 1.
SPECIAL INTERROGATORY NO. 59:
Identify all DOCUMENT'S that refer, relate or pertam to HAYES’S representations

| regarding future publication of the remaining volumes of Book 1.

SPECIAL INTERROGATORY NO. 60:
State the date(s) of all DOCUMENTS that refer, relate or pertain to HAYES’S

2“5 representations regarding future publication of the remaining volumes of Book 1.

26 SPECIAL INTERROGATORY NO. 61:

2

State all facts that refer, relate or pertain to YOUR allegation that HAYES
-10-
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represented that the remaining volumes of Book 1 would consist of edited transcripts of
AJG’s tape recorded lectures of course V-201. (For purposes of these special
interrogatories, AJG shall mean Andrew J. Galambos.)

SPECIAL INTERROGATORY NO. 62:

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
to YOUR allegation that HAYES represented that the remaining volumes of Book 1 would
consist of edited transcripts of AJG’s tape recorded lectures of course V-201.

SPECIAL INTERROGATORY NOQ. 63: |

If YOU contend that HAYES represented via telephone that the remaining volumes

of Book 1 would consist of edited transcripts of AJG’s tape recorded lectures of course V-

| 201, then state the dates of all such telephone conversations.

SPECIAL INTERROGATORY NO. 64:

If YOU contend that HAYES represented via telephone thaf the remaining volumes
of Book 1 would consist of edited transcripts of AJG’s tape recorded lectures of course V-
201, then IDENTIFY all PERSONS that HAYES made such representations to via
telephone. |
SPECIAL INTERROGATORY NO. 65:

If YOU contend that HAYES represented in person that the remaining volumes of
Book 1 would consist of edited transcripts of AJG’s tape recorded lectures of course V-
201, then state the dates of all such in person representations.

SPECIAL INTERROGATORY NO. 66:

If YOU contend that HAYES represented in person that the remaining volumes of

Book 1 would consist of edited transcripts of AJG’s tape recorded lectures of course V-

201, then IDENTIFY all PERSONS that HAYES made such representations to in person.

SPECIAL INTERROGATORY NQ. 67:
1dentify all DOCUMENTS that refer, relate or pertain to YOUR allegation that

HAYES represented that the remaining volumes of Book 1 would consist of edited
-11 -

DEFENDANT CHARLES W. HAYES®S SPECIAL INTERROGATORIES TO PLAINTIFF FREDERIC G. MARKS |SET
ONE}; DECLARATION OF CATHERINE L. SEKELY RE ADDITIONAL DISCOVERY




[ I G S O T G e e o i e,
"ﬁ_gsgc\och\mhmmuc

Fon]

B

[

E"
A Tl

bl .
1~

# M.H.
I

| ed
oo

- - Y S o e

transcripts of AJG’s tape recorded lectures of course V-201.
SPECIAL INTERROGATORY NO. 68:

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation that
TUSPCO’s website represents to the public that: “The remaining three or four volumes. . .
are in progress and will consist of edited transcripts. . .”

SPECIAL INTERROGATORY NO. 69:

If YOU contend that TUSPCO’s website represents to the public that: “The

Temaining three or four volumes. . . are in progress and will consist of edited transcripts. .”
then state the date(s) that TUSPCO’s website made such a representation.
SPECIAL INTERROGATORY NO. 70:

IDENTIFY all PERSONS with knowledge that TUSPCO’s website represents to
the public that: “The remaining three or four volumes. . . are in progress and will consist of
edited transcripts. .”.

SPECIAL INTERROGATORY NO. 71:
Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation that
" TUSPCO’s website offers to sell a first edition, hard cover copy of all volumes, including
those yet to be published, for the price of $2,500.00.
SPECIAL INTERROGATORY NOQ. 72:

If YOU contend that TUSPCO’s website offers to sell a first edition, hard cover
|l copy of all volumes, including those yet to be published, for the pﬁce of $2,500.00, then
[| state the date(s) the website made that offer. B
SPECIAL INTERROGATORY NO. 73:
IDENTIFY all PERSONS with knowledge that TUSPCO’s website offers to sell a

first edition, hard cover copy of all volumes, including those yet to be published, for the
price of $2,500.00.

SPECIAL INTERROGATORY NO. 74:

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in
-12-
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paragraph 25 of the COMPLAINT that YOU were the personal attorney for AJG from
1968 through 1989,

SPECIAL INTERROGATORY NO. 75:

State the dates that YOU were an officer of TUSPCO.
SPECIAL INTERROGATORY NO. 76:

Identify all DOCUMENTS that refer, relate or pcrtain to the dates that YOU were
an officer of TUSPCO. |
SPECIAL INTERROGATORY NO. 77:

State with speciﬁdity YOUR responsibilities as an officer of TUSPCO.
SPECIAL INTERROGATORY NO. 78:

Identify all DOCUMENTS that refer, relate or pertain to YOUR responsibilities as
an officer of TUSPCO. ‘ |
SPECIAL INTERROGATORY NO. 79:

State the dates that YOU were an acting officer of TUSPCO.

SPECIAL INTERROGATORY NO. §0:

Identify all DOCUMENTS that refer, relate or pertain to the dates that YOU were
an acting officer of TUSPCO.
SPECIAL INTERROGATORY NO. 81:

Stéte wﬁh specificity YOUR responsibilities as an acting officer of TUSPCO.
SPECIAL INTERROGATORY NO. 82: |

Identify all DOCUMENTS that refer, relate or pertain to YOUR responsibilities as
an acting officer of TUSPCO.
SPECIAL INTERROGATORY NO. 83:

State the dates that YOU were an officer of The Unive_rsal Corporation.
SPECIAL INTERROGATORY NO. 84:

Identify all DOCUMENTS that refer, relate or pertain to the dates that YOU were
an officer of The Universal Corporation.
- 13-
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SPECIAL INTERROGATORY NO. 85:

State with specificity YOUR responsibilities as an officer of The Universal
Corporation. |
SPECIAL INTERROGATORY NO. 86:

Identify all DOCUMENTS that refer, relate or pertain to YOUR responsibilities as
an officer of The Universal Corporaﬁon.

SPECIAL INTERROGATORY NO. 87:

State the dates that YOU were an acting officer of The Universal Corporation.
SPECIAL INTERROGATORY NO. 88:

Identify all DOCUMENTS that refer, relate or pertain to the dates that YOU were

an acting officer of The Universal Corporation.

SPECIAL INTERROGATORY NO. 89:

State with specificity YOUR responsibilities as an acting officer of The Universal
Corporation.
SPECIAL INTERROGATORY NO. 90:

Identify all DOCUMENTS that refer, relate or pertain to YOUR responsibilities as
an acting officer of The Universal Corporation.

SPECIAL INTERROGATORY NO. 91:

State each and every title that YOU ever had as a fepresentative of TUSPCO.
SPECIAL INTERROGATORY NO. 92: |

With respect to the immediately preceding interrogatory, state the corresponding
date(s) of YOUR representation of TUSPCO. ‘

It
SPECIAL INTERROGATORY NO. 93:

State each and every title that YOU ever had as a representative of the TUSPCO
TRUST.

SPECIAL INTERROGATORY NO. 94:

Identify all DOCUMENTS that refer, relate or pertain to YOUR capacity as a
-14-
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representative of the TUSPCO TRUST.
SPECIAL INTERROGATORY NO. 95:

With respect to the immediately preceding interrogatory, state the corresponding
date(s) of YOUR represeﬁtatioﬁ of the TUSPCO TRUST. |
SPECIAL INTERROGATORY NO. 96 |

Identify all DOCUMENTS that refer, relate or pertain to the date(s) of YOUR |
' representation of the TUSPCO TRUST.
SPECIAL INTERROGATORY NO. 97:

State each and every title that YOU ever had as a representative of AJG.
SPECIAL INTERROGATORY NO. 98:

Identify all DOCUMENTS that refer, relate or pertain to each and every title that
YOU ever had as a representative of AJG. |
SPECIAL INTERROGATORY NO. 99:

With respect to the immediately preceding interrogatory, state the corresponding
date(s) of YOUR representation of AJG. '
SPECIAL INTERROGATORY NO. 100:

Identify all DOCUMENTS that refer, relate or pertain to the date(ls) of YOUR
representation of AJG. |
SPECIAL INTERROGATORY NO. 101:

State with specificity all facts that refer, relate or pertain to YOUR effort iﬁ
recovering the funds stolen by Mitchell J. “Matt” Lange from the TUSPCO TRUST.
SPECIAL INTERROGATORY NO. 102: |

Identify all DOCUMENTS that refer, relate or pertain to YOUR effort in
recovering the funds stolen by Mitchell J. “Matt” Lange from the TCSPCO TRUST.
SPECIAL INTERROGATORY NO. 103: |

IDENTIFY all PERSONS with knowledge of YOUR effort in recovering the

funds stolen by Mitchell J. “Matt” Lange from the TUSPCO TRUST.
-15-
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SPECIAL INTERROGATORY NO. 104:

State with specificity all facts that refer, relate or pertain to YOUR role in revising
the TUSPCO TRUST after the funds were stolen by Mitchell J. “Matt” Lange from the
TUSPCO TRUST.

SPECIAL INTERROGATORY NQ. 105:

Identify all DOCUMENTS that refer, relate or pertain to YOUR role in revising the
TUSPCO TRUST after the funds were stolen by Mitchell J. “Matt” Lange from the
TUSPCO TRUST.

SPECIAL INTERROGATORY NO. 106:
IDENTIFY all PERSONS with knowledge of YOUR role in revising the

TUSPCO TRUST after the funds were stolen by Mitchell J. “Matt” Lange from the
TUSPCO TRUST.
SPECIAL INTERROGATORY NO. 107:

State with specificity all facts that refer, relate or pertain to the recovery of any
funds stolen by Mitchell J. “Matt” Lange from the TUSPCO TRUST.
SPECIAL INTERROGATORY NO. 108:

Identify all DOCUMENTS that refer, relate or pertain to the recovery of any funds
stolen by Mitchell J. “Matt” Lange from the TUSPCO TRUST.
SPECIAL INTERROGATORY NO. 109;

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain

to the récovery of any funds stolen by Mitchell J. “Matt” Lange from the TUSPCO
TRUST.

SPECIAL INTERROGATORY NO. 110:

If YOU contend assets were placed into the TUSPCO TRUST after Mitchell J.
“Matt” Lange stole the funds, then state all facts that support YOUR contention.
SPECIAL INTERROGATORY NO. 111:

If YOU contend assets were placed into the TUSPCO TRUST after Mitchell J.
-16 -
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“Matt” Lange stole the funds, then identify all DOCUMENTS that refer, relate or pertain

to YOUR contention.
SPECIAL INTERROGATORY NO. 112:

If YOU contend assets were placed into the TUSPCO TRUST after Mitchell J.
“Matt” Lange stole the funds, then IDENTIFY all PERSONS with knowledge of the facts
that refer, relate or pertain to YOUR contention. |
SPECIAL INTERROGATORY NO. 113:

State with specificity all facts that refer, relate or pertain to YOUR written
communications to Subscribers to the PPSA from May 1, 2004 fo the present. (For
purposes of these special interrogatories, the term “PPSA” shall mean the Pre-Publication
Subscription Agreement.)

SPECIAL INTERROGATORY NO. 114: o
Identify all DOCUMENTS that refer, relate or pertain to YOUR written

communications to Subscribers to the PPSA from May 1, 2004 to the present.

SPECIAL INTERROGATORY NO. 115:

State with specificity all facts that refer, relate or pertain to written communications
from Subscribers to the PPSA to YOU from May 1, 2004 to the present.

SPECIAL INTERROGATORY NO. 116: |

Identify all DOCUMENTS that refer, relate or pertain to written communications
from Subscribers to the PPSA to YOU from May 1, 2004 to the present.

SPECIAL INTERROGATORY NO. 117:

State with specificity all facts that refer, relate or pertain to YOUR telephonic
communications to Subscribers to the PPSA from May 1, 2004 to the present.
SPECIAL INTERROGATORY NO. 118:

Identify all DOCUMENTS that refer, relate or pertain to YOUR telephonic
communications to Subscribers to the PPSA from May 1, 2004 to the present.

-17 -
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SPECIAL INTERROGATORY NO. 119:

State with specificity all facts that refer, relate or pertain to telephonic
communications from Subscribers to the PPSA to YOU from May 1, 2004 to the present.
SPECIAL INTERROGATORY NO. 120:

Identify all DOCUMENTS that refer, relate or pertain to telephonic
communications from Subscribers to the PPSA to YOU from May 1, 2004 to the present.
SPECIAL INTERROGATORY NO. 12]: '

State with specificity all facts that refer, relate or pertain to YOUR in persoh
communications with Subscribers to the PPSA from May 1, 2004 to the present.
SPECIAL INTERROGATORY NO. 122:

Identify all DOCUMENTS that refer, relate or pertain to YOUR in person
communications with Subscribers to the PPSA from May 1, 2004 to the present.
SPECIAL INTERROGATORY NO. 123:

" If YOU contend that in 2004 and 2005 YOU communicated several times with
HAYES, on behalf of yourself and “other subscribers™ to determine when the remaining
volumes would be published, then IDENTIFY all the “other subscribers” on whose behalf
YOU communicated.

SPECIAL INTERROGATORY NO. 124:

State the datc_of each and every telephone communication YOU had with HAYES
in 2004. -

SPECIAL INTERROGATORY NO. 125:

With respect to each date in the immediately preceding interrogatory, state with

specificity the content of each and evefy telephonic communication YOU had with

HAYES.
SPECIAL INTERROGATORY NO. 126:

Identify all DOCUMENTS that refer, relate or pertain to each and every telephone
communication YOU had with HAYES in 2004.
- 18-
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SPECIAL INTERROGATORY NO. 127:

State the date of each and every written communication YOU had with HAYES in
2004.

SPECIAL INTERROGATORY NO. 128:
With respect to each date in the immediately preceding interrogatory, state with

specificity the content of each and every written communication YOU had with HAYES.
SPECIAL INTERROGATORY NO. 129:

Identify all DOCUMENTS that refer, relate or pertain to YOUR written
communications with HAYES in 2004,
SPECIAL INTERROGATORY NO. 130: _
State the date of each and every in person communication YOU had with HAYES
in 2004.
SPECTIAL INTERROGATORY NO. 131:

With respect to each date in the immediately preceding interrogatory, state with
specificity the content of each and every in person communication YOU had with HAYES.
SPECIAL INTERROGATORY NO. 132: |

Identify all DOCUMENTS that refer, relate or pertamn to YOUR in person
communications with HAYES in 2004.

SPECIAL INTERROGATORY NO. 133:

State the date of each and every t’clcphohe communication YOU had with HAYES
n 2005.

SPECIAL INTERROGATORY NO. 134:

With respect to each date in the immediately preceding interrogatory, state with

specificity the content of each and every telephonic communication YOU had with

HAYES.
SPECIAL INTERROGATORY NO. 135:

Identify all DOCUMENTS that refer, relate or pertain to each and every telephone
-19- '
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communication YOU had with HAYES in 2005.
SPECIAL INTERROGATORY NO. 136:

State the date of each and every written communication YOU had with HAYES in
2005.

SPECIAL INTERROGATORY NO. 137:

With respect to each date in the immediately preceding interrogatory, state with
specificity the content of each and every written communication YOU had with HAYES.
SPECIAL INTERROGATORY NO. 138; |

Identify all DOCUMENTS that refer, relate or pertain to YOUR written
communications with HAYES in 2005.
SPECIAL INTERROGATORY NO. 139:

State the date of each and every in person communication YOU had with HAYES
n 2005.

SPECIAL INTERROGATORY NO. 140: -

With respect to each date in the immediately preceding interrogatory, state with

specificity the content of each and every in person communication YOU had with HAYES.
SPECIAL INTERROGATORY NO. 141: |

Identify all DOCUMENTS that refer, relate or pertain to YOUR in person
communications with HAYES in 2005.
SPECIAL INTERROGATORY NO. 142:

If YOU contend that “other subscribers” contacted HAYES via telephone in 2004

to ask when they would receive the rest of Book 1, then state the dates of all such

telephone calls.

SPECIAL INTERROGATORY NO. 143:

If YOU contend that “other subscribers™ contacted HAYES via telephone in 2004
to0 ask when they would receive the rest of Book 1, then IDENTIFY the “other
subscribers.”

- 20 -
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SPECIAL INTERROGATORY NQ. 144:

Identify all DOCUN[ENTS that refer, relate or pertain to “other subscribers”

contacting HAYES via telephone in 2004 to ask when they would receive the rest of Book
1.

SPECIAL INTERROGATORY NO. 145:

If YOU contend that “other subscribers™ contacted HAYES in writing in 2004 to
ask when they would receive the rest of Book 1, then IDENTIFY the “other subscribers.”
SPECIAL INTERROGATORY NO. 146:

Identify all DOCUMENTS that refer, relate or pertain to “other subscribers™
contacting HAYES in writing in 2004 to ask when they would receive the rest of Book 1.
SPECIAL INTERROGATORY NO. 147: "

If YOU contend that “other subscribers” contacted HAYES in person in 2004 to ask
when they would receive the rest of Book 1, then IDENTIFY the “other subscribers.”
SPECIAL INTERROGATORY NO. 148:

If YOU contend that “other subscribers” contacted HAYES in person in 2004 to ask
when they would receive the rest of Book 1, then state the dates of all such in person

contacts.

SPECIAL INTERROGATORY NO. 149:
Identify all DOCUMENTS that refer, relate or pertain to “other subscribers™

contacting HAYES in person in 2004 to ask when they would receive the rest of Book 1.
SPECIAL INTERROGATORY NO. 150:

If YOU contend that “other subscribers” contacted HAYES via telephone in 2005
1o ask when they would receive the rest of Book 1, then state the dates of all such
telephone calls. |
SPECIAL INTERROGATORY NO. 151:

If YOU contend that “other subscribers” contacted HAYES via telephone in 2005

to ask when they would receive the rest of Book 1, then IDENTIFY the “other
-21 -
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subscribers.”
SPECIAL INTERROGATORY NO. 152:
Identify all DOCUMENTS that refer, relate or pertain to “other subscribers™

contacting HAYES via telephone in 2005 to ask when they would receive the rest of Book
L .

SPECIAL INTERROGATORY NO. 153:
If YOU contend that “other subscribers” contacted HAYES in writing in 2005 to

ask when they would receive the rest of Book 1, then IDENTIFY the “other subscribers.”
SPECIAL INTERROGATORY NO. 154:

Identify all DOCUMENTS that refer, relate or pertain to “other subscribers”
contacting HAYES in writing in 2005 to ask when they would receive the rest of Book 1.
SPECIAL INTERROGATORY NO. 155: | -

If YOU contend that “other subscribers” contacted HAYES in person in 2005 to ask
when they would receive the rest of Book 1, then IDENTIFY the “other subscribers.”
SPECIAL INTERROGATORY NO. 156:

If YOU contend that “other subscribers” contacted HAYES in person in 2005 to ask
when they would receive the rest of Book 1, then state the dates of all such n person

contacts.
SPECIAL INTERROGATORY NQ. 157:

Identify all DOCUMENTS that refer, relate or pertain to “other subscribers™
contacting HAYES in person in 2005 to ask when they would receive the rest of Book 1.
SPECIAL INTERROGATORY NO. 158:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 26 of the
COMPLAINT that “[cJontinuously, since YOU first made inquiry about the publication
of the Book in 2004, HAYES refused to communicate to YOU, or to any Subscriber, what

25 efforté he had taken to publish the remaining volumes of Book 1 or to account for the

28

expenditure of trust funds.”
-22 -

DEFENDANT CHARLES W, HAYES’S SPECIAL INTERROGATORIES TO PLAINTIFF FREDERIC G. MARKS [SET
ONE|; DECLARATION OF CATHERINE L. SEKELY RE ADDITIONAL DISCOVERY




SPECIAL INTERROGATORY NO. 159:
Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in

paragraph 26 of the COMPLAINT that “[cJontinuously, since YOU first made inquiry
about the publication of the Book in 2004, HAYES refused to communicate to YOU, or to
any Subscriber, what efforts he had taken to publish the remaining volumes of Book 1 or to
account for the expenditure of trust funds.”
SPECIAL INTERROGATORY NO. 160:

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
to YOUR allegation in paragraph 26 of the COMPLAINT that “[cJontinuously, since

YOU first made inquiry about the publicaﬁon of the Book in 2004, HAYES refused to
communicéte to YOU, or to any Subscriber, what efforts he had taken to publish the
remaining volumes of Book 1 or to account for the expenditure of trust funds.”
SPECIAL INTERROGATORY NO. 161:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 26 of the
COMPLAINT that HAYES denied having any duty or obligation to publish the remaining
volumes of Book 1 to Subscribers.

SPECIAL INTERROGATORY NO. 162:

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in
paragraph 26 of the COMPLAINT that HAYES denied baving any duty or obligation to
publish the remaining volumes of Book 1 to Subscribers.

SPECIAL INFERROGATORY NO. 163: |

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
to YOUR allegation in paragraph 26 of the COMPLAINT that HAYES denied having
any duty or obligation to publish the remaining volumes of Book 1 to Subscribers.
SPECIAYL INTERROGATORY NO. 164:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 26 of the

COMPLAINT that HAYES refused to advise plaintiffs of what steps have been or will be
| -23-
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o ®
1|l taken “to fulfill the balance of the contract.”
2| SPECIAL INTERROGATORY NO. 165:
3 Idéntify all DOCUMENTS that refer, relate or pertain to YOUR allegation in
4 | paragraph 26 of the COMPLAINT that HAYES refused to advise plaintiffs of what steps
5 || have been or will be taken *“to fulfill the balance of the contract.”
6
7

SPECIAL INTERROGATORY NO. 166: ‘
IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain

8| to YOUR allegation in paragraph 26 of the COMPLAINT that HAYES refused to advise
9 || plaintiffs of what steps have been or will be taken “to fulfill the balance of the contract.”
10 | SPECIAL INTERROGATORY NO. 167;

11 State all facts that refer, relate or pertain to YOUR allegation in paragraph 26 of the
12 || COMPLAINT that HAYES denied having any duty or obligation to account to Plaintiffs
13 | for the assets of the TUSPCO TRUST.

14 || SPECIAL INTERROGATORY NO. 168:

15 Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in

16 || paragraph in paragraph 26 of the COMPLAINT that HAYES denied having any duty or
17 || obligation to account to Plaintiffs for the assets of the TUSPCO TRUST.

18 || SPECIAL INTERROGATORY NO. 169: |

19 IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
20 || to YOUR allegation in paragraph 26 of the COMPLAINT that HAYES deniéd having
21 || any duty or obligation to account to Plaintiffs for the assets of the TUSPCO TRUST.

22 | SPECIAL INTERROGATORY NO. 170: |

23| State all facts that refer, relate or pertain to YOUR allegation in paragraph 26 of the

24 | COMPLAINT that HAYES denied having any duty or obligation to account to Plaintiffs

B

25 || for the assets of the TUSPCO.

26 SPECIAL INTERROGATORY NO. 171:

ig Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in
28 - -24-
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|| paragraph 26 of the COMPLAINT that HAYES denied having any duty or obligation to

account to Plaintiffs for the assets of the TUSPCO.
SPECIAL INTERROGATORY NO. 172:

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
to YOUR allegation in paragraph 26 of the COMPLAINT that HAYES denied having
any duty or obligation to account to Plaintiffs for the assets of the TUSPCO.

SPECIAL INTERROGATORY NO. 173:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 27 of the
COMPLAINT that the lectures of course V-201 are “capable” of being published in the
same format as Volume 1 of Book 1 and have been or easily could be transferred to
compact disc.

SPECTAL INTERROGATORY NO. 174: S

Idéntify all DOCUMENTS that refer, relate or pertain to YOUR allegation in
paragraph 27 of the COMPLAINT that the lectures of course V-201 are “capable” of
being published in the same format as Volume 1 of Book 1 and have been or easily could
be transferred to compact disc.

SPECIAL INTERROGATORY NO. 175:

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
to YOUR allegation i paragraph 27 of the COMPLAINT that the lectures of course V-
201 are “capable” of being published in the same format as Volume 1 of Book 1 and have
been or easily could be transferred to compact disc.

SPECIAL INTERROGATORY NO. 176:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 28 of the
COMPLAINT that Plaintiffs have repeatedly requested that HAYES account for the
assets of the TUSPCO TRUST.

SPECIAL INTERROGATORY NO. 177:

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in
-925-
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paragraph 28 of the COMPLAINT that Plaintiffs have repeatedly requested that HAYES
account for the assets of the TUSPCO TRUST.
SPECIAL INTERROGATORY NO. 178:

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain

to YOUR allegation in paragraph 28 of the COMPLAINT that Plaintiffs have repeatedly
requested that HAYES account for the assets of the TUSPCO TRUST.
SPECTAL INTERROGATORY NO. 179:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 28 of the
COMPLAINT that Plaintiffs have repeatedly requested that HAYES account for the
assets of the TUSPCO. :

SPECIAL INTERROGATORY NO. 180: 7

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in

paragraph 28 of the COMPLAINT that Plaintiffs have repeatedly requested that HAYES
account for the assets of the TUSPCO.

| SPECIAL INTERROGATORY NO. 181:

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
to YOUR allegation in paragraph 28 of the COMPLAINT that Plaintiffs have repeatedly
requested that HAYES account for the assets of the TUSPCO.

SPECIAL INTERROGATORY NO. 182

If YOU contend in paragraph 43 of the COMPLAINT that HAYES “breached” the

Subscription Agreement, state with specificity how HAYES breached the agreement.
SPECIAL INTERROGATORY NO. 183:

Identify all DOCUMENTS that refer, relate or pertain to how HAYES “breached”

|| the Subscription Agreement.

SPECIAL INTERROGATORY NO. 184:

IDENTIFY all PERSONS with knowledge of how HAYES “breached” the
Subscription Agreement.
| - 26 -
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SPECIAL INTERROGATORY NQ. 185:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 43 of the
COMPLAINT that HAYES has an obligation to account to plaintiffs for the assets in the
TUSPCO TRUST.

SPECIAL INTERROGATORY NO. 186:

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation that
HAYES has an obligation to account to plaintiffs for the assets in the TUSPCO TRUST.
SPECIAL INTERROGATORY NO, 187: |

TDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain

10 YOUR allegation that HAYES has an obligation to account to plaintiffs for the assets in
the TUSPCO TRUST.

SPECIAL INTERROGATORY NO. 188: ' - 7
State all facts that refer, relate or pertain to YOUR allegation in paragraph 43 of the

COMPLAINT that HAYES has an obligation to account to plaintiffs for the assets of
TUSPCO. ‘

SPECIAL INTERROGATOQRY NQ. 189:
Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation that

HAYES has an obligation to account to plaintiffs for the assets fo the TUSPCO.
SPECIAL INTERROGATORY NO. 190:
IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain

to YOUR allegation that HAYES has an obligation to account to plaintiffs for the assets of
TUSPCO. |

SPECIAL INTERROGATORY NO, 191: _

State all facts that refer, relate or pertain to YOUR allegation in paragraph 43 of the
COMPLAINT that Defendants have an obligation to advise YOU of the progress, if any,
of efforts to fulfill TUSPCO’s obligations under the agreement.

-7 -
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5 SPECIAL INTERROGATORY NO. 193:
6
7
8
9

SPECIAL INTERROGATORY NO. 192:

; Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in

F paragraph 43 of the COMPLAINT that Defendants have an obligation to advise YOU of
the progress, if any, of efforts to fulfill TUSPCO’s obligations under the agreement.

IDENTIFY all PERSONS with knowiedge of the facts that refer, relate or pertain
to YOUR allegation in paragraph 43 of the COMPLAINT that Defendants have an
obligation to advise YOU of the progress, if any, of efforts to fulfill TUSPCO’s
obligations under the agreement.

SPECIAL INTERROGATORY NO. 194: .

State all facts that refer, relate or pertain to YOUR allegation in paragraph 43 of the
COMPLAINT that Defendants, or any one of them, have any obligation to plaintiffs to
i “deliver the balance of Bookrl.”

SPECIAL INTERROGATORY NO. 195:

15 1dentify all DOCUMENTS that refer, relate or pertain to YOUR allegation in
16 || paragraph 43 of the COMPLAINT that Defendants, or any one of them, have any

17
18
19
20
21
22
23
24

3

a
—SEE
28

obligation to plaintiffs to “deliver the balance of Book 1.”
SPECIAL INTERROGATORY NO. 196:

IDENTIRY all PERSONS with knowledge of the facts that refer, relate or pertain
to YOUR allegation in paragraph 43 of the COMPLAINT that Defendants, or any one of

them, have any obligation to plaintiffs to “deliver the balance of Book 1.”
SPECIAL INTERROGATORY NO. 197:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 43 of the

COMPLAINT that Defendants, or any one of them, have any obligation to YOU to
FI
“refund any amount.”

56 SPECIAL INTERROGATORY NO. 198:

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in
-928 -
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paragraph 43 of the COMPLAINT that Defendants, or any one of them, have any
“ obligation to YOU to “refund any amount.”
SPECIAL INTERROGATORY NO. 199:
IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
to YOUR allegation in paragraph 43 of the COMPLAINT that Defendants, or any one of

them, have any obligation to YOU to “refund any amount.”
SPECIAL INTERROGATORY NQO. 200:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 46 of the
COMPLAINT that “[a]t all relevant times, a fiduciary relationship existed between
Plaintiffs” and HAYES. |
SPECIAL INTERROGATORY NO. 201:

State the date(s) that YOU contend that a fiduciary relationship existed between
{{ YOU and HAYES.
SPECIAL INTERROGATORY NO. 202:
Identify all DOCUMENTS that reflect a fiduciary relationship between YOU and
ﬂ HAYES. .
SPECIAL INTERROGATORY NO. 203:
IDENTIFY all PERSONS with knowledge of the date(s) that a fiduciary
relationship existed between YOU and HAYES.
SPECIAL INTERROGATORY NO. 204:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 46 of the |
COMPLAINT that HAYES “voluntarily accepted the Plaintiffs’ trust and confidence.”
“ SPECIAL INTERROGATORY NO. 205:

‘State the date that YOU contend HAYES “voluntarily accepted the Plaintiffs’ trust
and confidence.”

SPECIAL INTERROGATORY NO. 206:

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in
29 -
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paragraph 46 of the COMPLAINT that HAYES “voluntarily accepted the Plaintiffs’ trust

and confidence.”
SPECIAL INTERROGATORY NO. 207: _ |
IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain

to YOUR allegation in paragraph 46 of the COMPLAINT that HAYES “voluntarily
accepted the Plaintiffs’ trust and confidence.” '

I SPECIAL INTERROGATORY NO. 208

State all facts that refer, relate or pertain to YOUR allegation in paragraph 47 of the
{| COMPLAINT that HAYES improperly expended funds of the TUSPCO TRUST.
SPECIAL INTERROGATORY NO. 209:

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in
Il paragraph 47 of the COMPLAINT that HAYES improperly expended funds of the
TUSPCO TRUST.

SPECIAL INTERROGATORY NO. 210¢:

IDENTIFY all PERSONS with knowledge of the facts that refer, ;elate or pertain
to YOUR aliegation in paragraph 47 of the COMPLAINT that HAYES improperly
expended funds of the TUSPCO TRUST.

SPECIAL INTERROGATORY NO. 211:

F

State all facts that refer, relate or pertam to YOUR allegation in paragraph 47 of the
COMPLAINT that HAYES improperly expended funds of TUSPCO.
SPECIAL INTERROGATORY NO. 212:

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in

paragraph 47 of the COMPLAINT that HAYES improperly expended funds of TUSPCO.
SPECIAL INTERROGATQRY NO. 213:

i
IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain

to YOUR allegation in paragraph 47 of the COMPLAINT that HAYES improperly
expended funds of TUSPCO.
-30-
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SPECIAL INTERROGATORY NO. 214:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 47 of the
COMPLAINT that HAYES improperly expended funds of the Natura] Estate Trust.
“ SPECIAL INTERROGATORY NO. 215:

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in

paragraph 47 of the COMPLAINT that HAYES improperly expended funds of the
Natura] Estate Trust.

SPECIAL INTERROGATORY NO. 216:

IDENTIFY all PERSONS YOU claim are “unanthorized recipients” of funds from
the TUSPCO TRUST.
SPECIAL INTERROGATORY NO. 217:
“ Identify all DOCUMENTS that refer, relate or pertain to YOUR contention that
“unauthorized recipients” received funds from the TUSPCO TRUST.
SPECIAL INTERROGATORY NO. 218:

IDENTIFY all PERSONS YOU claim are' “unauthorized recipients” of funds from
TUSPCO. | |
| SPECIAL INTERROGATORY NO.219:

Identify all DOCUMENTS that refer, relate or pertain to YOUR contention that
“unauthorized recipients” received funds from TUSPCO.
SPECIAL INTERROGATORY NO. 220:

IDENTIFY all PERSONS YOU claim are “unauthorized recipients” of funds from
the Natural Estate Trust.
SPECIAL INTERROGATORY NO. 221:

Identify all DOCUMENTS that refer, relate or pertain to YOUR contention that
“unauthorized recipients” received funds from the Nafural Estate Trust.
SPECIAL INTERROGATORY NO. 222:

_State all facts that refer, relate or pertain to YOUR allegation in paragraph 48 of the
o -31-
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1§ COMPLAINT that HAYES should be adjudged individually liable to Plaintiffs.

2 SPECIAL INTERROGATORY NO. 223:

3 Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation that
4 [ HAYES should be adjudged individually liable to Plaintiffs.

51 SPECIAL INTERROGATORY NO. 224

6 IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
7 || to YOUR allegation that HAYES should be adjudged individually liable to Plaintiffs.

8| DATED: November 17, 2006 LACEY, DUNN & DO
9 " . | A Professional Corporation

N W/M«/L

KEVIN S. LACEY
12 CATHERINE L. SEKELY
Attorneys for Defendant
13 | Charles W. Hayes
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DECLARATION OF CATHERINE 1. SEKELY RE ADDITIONAL DISCOVERY

1, Catherine L. Sekely, declare as follows:"

i. I am an attorney at law duly licensed to practice before all the courts in the
State of California, and am an associate in the law firm of Lacey, Dunn & Do, A
Professional Corporation, attorneys for defendant Charles W. Hayes (“Mr. Hayes").

2, I am thoroughly familiar with the content of this file and if called to testify as
to the facts contained in this declaration I could, and would, testify to those facts based
upon my own personal knowledge.

3. This declaration is submitted in support of Mr. Hayes’s request for additional
discovery.

4, Tam propounding to plaintiff the attached set of specia) interrogatories.

5. This first set-of special interrogatories will cause the total number of
specially prepared interrogatories propounded to plaintiff to exceed the number of specially
prepared interrogatories permitted by Section [1] of section 2030.030 of the Code of Civil
Procedure.

6. This first set of specially prepared interrogatories contains a total of 224
specially prepared interrogatories. This will cause the total number of specially prepared
interrogatories served on plaintiff to exceed the number of specially i)repareci 7
interrogatories permitted by Section [1] of section 2030.030 of the Code of Civil Procedure
by 189 interrogatories.

7. T have personally drafted each of the questions in this set of interrogatories.

8. This number of questions is warranted under Section [1] of section 2030.030
of the Code of Civil Procedure because of the complexity of the issues raised i plaintiff’s
complaint as well as the vast number of existing and potential factual issues in this case.

Further, because of the complexity and number of issues in this case, allowing Mr. Hayes

23 [| to submit additional discovery will greatly reduce the financial burden on all parties which

would necessarily result from conducting discovery by other means.
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9. None of the questions in this set of interrogatories is being propounded for
any improper purpose, such as to harass the plaintiff, or the plaintiff's attorney, to whom
these specially prepared interrogatories are directed, or to cause unnecessary delay or
needless increase in the cost of litigation.

i declare under penalty of perjury, under the laws of the State of California, that the
foregoing is true and correct.

Executed on this 17" day of November 2006, at Glendale, California.

s foeh A__

CATHERINE L. SEKELY 0
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JONATHAN K. GOLDEN, ESQ. (CSB 49459)
1880 Century Park East, Suite 300

Los Angeles, California 90067

Telephone: (310) 553-3830

Facsimile: (310) 553-1337

Attorneys for Plaintiff
FREDERIC G. MARKS

SUPERIOR COURT FOR THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES, CENTRAL DISTRICT

FREDERIC G. MARKS, JOSEPH HENTZ, ) Case No.. BC352639

STUART SMITH, JEAN MOLLENHAUER, )

ROGAN COOMBS, JOSEPH DROLL, GREGY [Fonorable Renneth R. Freeman,
ROOTEN, THOMAS R. WOOD, MARIYLN § Department 64]

WOOD and GREG STAININGER,
o PLAINTIFF FREDERIC G. MARKS’
Plaintiffs, RESPONSES TO SPECIAL
INTERROGATORIES

V.

WAYNE JOYNER and CHARLES W,
HAYES, individually and as Trustees of the
UNIVERSAL SCIENTIFIC PUBLICATIONS
COMPANY TRUST, THE UNIVERSAL
SCINTIFIC PUBLICATIONS COMPANY,
INC., THE NATURAL ESTATE TRUST and
DOES 1 through 50, inclusive,

Defendants.

vvvvvvvvvvvvvv\_/vvvvvvvv

||PROPOUNDING PARTY:  Defendant CHARLES H. HAYES
| RESPONDING PARTY:  Plaintiff FREDERIC G. MARKS
|| SET ONE: ONE

PRELIMINARY STATEMENT AND GENERAL OBJECTIONS

I
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[| Frederic G. Marks (FGM); for Suzanne J. Galambos (SJG); for subscribers under the PPSA

BNy
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The following objections and statement are incorporated into each of the responses
below. Discovery is ongoing in this matter. Each of the responses contained herein 1s based
only upon such information and documents as are presently available and specifically
known to Plaintiff. Plamntiff discloses only those contentions which have been presently
formulated, and information in his possession which is not privileged.

Further discovery, independent investigation, legal research and analysis may reveal
additional facts, add meaning to known facts, and estabﬁsh entirely new factual conclusions
and legal contentions, all of which may lead to substantial additions to, changes in and
variations from the statement of contentions. The following responses are given without
prejudice to Plaintiff’s right to produce evidence of any subsequently discovered fact or
facts which Plaintiff may discover or recall. Plaintiff reserves the right to change any and all
responses set forth herein as additional facts are established, analysis is performed, legal
research is completed and contentions are made. The responses set forth below are made in
a good faith effort to supply as much factual information and specification of legal
contention as is presently known, but are in no way to prejudice Plaintiff in relation to
further discovery, research and analysis.

Plaintiff further objects to each of the Special Interrogéton’es (Set One), to the extent
that it seeks information protected by the attorney-client privilege or attorey work product

rule. Nothing contained in Plaintiff’s responses is intended to be nor should be construed to

be a waiver of any of these privileges.

STATEMENT OF FACTS RESPONSIVE TO
MULTIPLE INTERROGATORIES

Set forth below in paragraphs numbered 1 through 14 are statements of facts which
will be referred to in response to the specific interrogatories. The following abbreviations
have the same meaning as in the plleadings on file herein: AJG, TUSPCO, TUSPCO
TRUST, TNET. In addition the following abbreviations are used herein: for plaintiff

(subscribers); for defendant Joyner (Joyner); for defendant Hayes (Hayes)

2
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INTRODUCTORY PARAGRAPH NO. 1: FGM DEALINGS WITH THE GALAMBOS'
FROM 1968 TO 1989. From late 1968 to around July 5, 1989 FGM served as attorney for

The Galambos’ and for their companies. During some of that period FGM may have served
as an officer and director of some of the Galambos’ companies. In or about June of 1989
FGM informed the Galambos’ that he (FGM) was withdrawing from the practice of law and
closing his law office effective July 31, 1989. Consequently AJG requested that FGM
deliver to AJG all (100%) of the files, documents and records of AJG, SJG and the
Galambos companies that FGM had in his possession, keeping no copies of such files,
documents and records. FGM complied with this request by personally delivering all such
files, documents and records to the Galambos’ at their residence in Orange County on or
about July 5, 1989. Inadvertently FGM included in the documents delivered to the
Galambos’ FGM’s personal copy of the PPSA by which FGM had subscribed to four (4) of
the Galambos books. Accordingly, FGM believes that his personal copy of the PPSA is in
the possession of defendants Joyner and Hayes. The docurnents and‘ﬁles delivered to AJG
included the corporate minute books of the Galambos companies including Articles of
Incorporation, Bylaws, Minutes of meetings of shareholders and directors, Governmental

filings reporting identity of directors, certain officers, and agent for service of process, etc.

INTRODUCTORY PARAGRAPH NO. 2: LANGE DEFALCATION. In 1984 AJG
informed FGM that AJG had received a letter from Mitchell J. Lange (Lange) admitting to

embezzling significant assets from AJG, SJG, their companies and separate accounts (trust
funds) set up to hold advance payment by purchasers of books to be published by AJG
through TUSPCO and advance payments for courses to be given By AJG through his
company The Universal Corporation (TUC) under the business name the Free Enterprise
Institute (FEI). At the request of AJG, FGM communicated this information to the District
Attorney for the County of San Diego. Subsequently Lange was charged with theft, pled

guilty and was sentenced to state prison and ordered to make restitution. Also in 1984, at the
F| request of AJG, FGM filed a civil lawsuit against Lange and various other individuals and

1 entities seeking restitution of the embezzled funds and assets. A copy of the complajnt in

that civil suit is attached o the Requests for Admissions propounded to FGM by defendant

Hayes. FGM has no knowledge or recollection whether anything was ever recovered from

3
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26 1tlegal counsel for both individual defendants in response to the request for production of

27 ="“m'docx;lme:nts by defendant Joyner, on April 17, 1999 Hayes and Joyner held an Open House
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Lange by AJG and his companies before or after termination of his legal services to AJG
and his companies. All records and documents regarding the actions taken against Lange

were in the files and records FGM delivered to AJG on or about July 5, 19889.

INTRODUCTORY PARAGRAPH NO. 3: COMMUNICATIONS BETWEEN FGM
AND HAYES ABOUT REMOVAL OF WILLIAM MARTIN AS EDITOR AND
BACKUP TRUSTEE. In or about 1998 defendant Hayes contacted FGM by telephone
regarding the desirability of removing William Martin (Martin) as editor of the AJG book
and also as a backup Trustee of TNET. This removal appeared necessary and appropriate to
FGM by reason of Martin's written and verbal statements showing he had beliefs about
world history and specifically World War II that were inimical to those of the Galambos and
contrary to the very essence and core of the teachings of AJG. Hayes asked FGM to prepare
a declaration under penalty of perjury to support the efforts of Hayes and Joyner to remove '
Martin from any position of control or authority over the ideas of AJG as set forth in his |
teachings including the Course V-50 and V-201, the subject of the book in the PPSA. FGM
prepared such a declaration and supplied it to defendants Hayes and Joyner. During the
course of phone conversations between FGM and Hayes, it appeared to FGM that Hayes had

every intention of publishing the entirety of the AJG book including an edited transcript of
course V-201 edited by someone other than Martin.

INTRODUCTORY PARAGRAPH NO. 4: DEFENDANTS’ HIRING OF EDITORS OF
AJG BOOK. It is the understanding of Plaintiff that afier removal of Martin as editor, Joyner

and Hayes retained the services of Peter Sisco as editor of Volume One of the book, and
thereafter retained the services of Peter Giansante as editor of the remaining volumes

consisting of the V-201 lectures.

INTRODUCTORY PARAGRAPH NO. 5: 1999 OPEN HOUSE FOR DELIVERY OF

*;for subscribers and all FEI graduates at Commerce, California to distribute and celebrate the

4
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publication of Book One, Volume One by AJG. In the notices of the Open House dated
1999, April 1 and again April 11, defendants Hayes and Joyner stated that the remainder of
the volumes (V-201) will be distributed as each volume is completed. FGM attended the
Open House of April 17, took delivery of four hard bound copies of Volume One, and
bought several additional paper bound copies of Volume One. It appeared that well over
fifty and probably as many as one hundred people attended the Open House including the
following: Joseph Hentz, Stuart Smith, Richard Curtin, Wayne Joyner, Charles Hayes, Peter
Sisco (editor of Volume One) and other FEI graduates and subscribers known to FGM but
whose names FGM can not presently recall. At the Open House defendant Joyner reiterated
that the remaining volumes of the book were in process of editing for printing and
distribution as expeditiously as feasible. Defendant Hayes either joined in such reiteration or
at least did not contradict it. According to Stuart Smith, defendant Joyner or perhaps Joyner
and Hayes asked Mr. Smith and Mr. Smith agreed to sit at a table and take orders and

advance payments for additional copies of the remaining volumes of the Book (V-201).

INTRODUCTORY PARAGRAPH NO. 6: COMMUNICATIONS BETWEEN FGM
AND HAYES ABOUT PUBLICATION OF AJG book. In or about 1999, and after the.
above-mentioned Open House (item 5 above), defendant Hayes telephoned FGM to inform
FGM that Volume 1 of the AJG book was being offered by TUSPCO on Amazon.com, the

internet book seller. Hayes suggested that FGM write a book review of Volume 1 to be

posted on Amazon.com. In that phone conversation Hayes did not say to FGM anything

about any change in the previously announced plans of TUSPCO, Joyner and Hayes to
publish V-201.

INFRODUCTORY PARAGRAPH NO. 7: AJG BOOK OFFERING ON

AMAZON.COM. From at least as early as the year 2002 (and presumably since 1999 per
| statement 6 above) until after the filing of this lawsuit, Volume oné of the AJG book was
Nz being offered on Amazon.com. In 2006 the Amazon.com website posting for Volume One
included a book description entitled “from the publisher” as well several reviews by readers
i dated between 2002 and 2005 inclusive.
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INTRODUCTORY PARAGRAPH NO. 8: COMMUNICATIONS BETWEEN JACK
HURWITZ AND HAYES ABOUT PUBLICATION OF V-201. In or about 2004 Jack H.
Hurwitz (Hurwitz), another FEI graduate and subscriber informed FGM that he had been in

contact with Hayes regarding the publication of the remaining volumes of the book (V-201).
Hurwitz told FGM that Hayes said editors were working on an abridged version of the V-
201 lectures, but when such abridged version was published Hayes and Joyner would also

deliver simultaneously to subscribers a complete transcript of Course V-201.

INTRODUCTORY PARAGRAPH NO. 9: COMMUNICATIONS BETWEEN FGM
AND JOYNER. By mid-2004, having heard nothing more about the efforts of defendants

16

20

21

22

24

25

26

21

28 =f
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Hayes and Joyner to publish the remaining volumes (V-201), FGM called Joyner on the
phone to ask for a status report. Joyner said he was not free to discuss the matter on the
phone, but would meet with FGM to discuss the status of publication of V-201 if, and only
if, FGM signed an agreement not to disclose the content of the discussions at such meeting.
FGM did not so agree at that time, or at any time. On or about July 8, 2004 FGM met with
Joyner at his office. In that meeting Joyner stated he could not discuss the status of
publication of V-201 ‘because of a non-disclosure agreement to which he was a party.
Joyner added, however, that due to the long and special association of FGM with the
Galambos’ that Joyner would be willing to disclose the status of publication of V-201
if two conditions were met: Charles Hayes would attend the meeting and FGM would
sign an agreement not to disclose to anyone the information to be imparted by Joyner
and Hayes at the meeting. FGM agreed to the participation of Hayes at the meeting,
but did not agree to the non-disclosure requirement. Written correspondence between
FGM, Joyner and Hayes on these matters followed in 2004 and 2005 has been

supplied to defendants’ legal counsel.

t INTRODUCTORY PARAGRAPH NO.10: THE TUSPCO WEBSITE. A TUSPCO

‘' website was mn existence from at least 2004 onward (aﬁd presumably from 1999

it onward) until after the filing of the complaint in this lawsuit. The TUSPCO website
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included an offering of not only volume 1 (V-50), but also an offer to sell the

remaining volumes (V-201) in advance of ?ub]ication.

INTRODUCTORY PARAGRAPH NO. 11: FGM COMMUNICATION WITH
OTHER SUBSCRIBERS. In 2004 and 2005 FGM wrote to defendant Joyner with

copies to defendant Hayes regarding my concerns about the V-201 book. The letters

FGM wrote and letters from defendant Joyner have been supplied to counse} for
defendanfs Joyner and Hayes in response to the request of defendant Joyner for
production of documents. FGM has received no response to his letters to Joyner and
Hayes. Beginning in or around July 2004 FGM spoke to other subscribers about my
concerns. FGM sent a letter dated December 1, 2005 about those concerns to other
subscribers, and enclosed therem a copy of a letter he had written to defendant Joyner
dated September 15, 2005. Those two letters are included in the documents supplied
to counsel for defendants 1n response to the request of defendant Joyner for
production of documents. The subscribers to whom FGM spoke or sent the foregoing
correspondence include the remaining plaintiffs in this Iawsuit,gand also Richard
Curtin, Brian Gladish, Jack Hurwitz, Franklin Moore, Peter Ronay, James Turner,
David L. Wood, MD, and Charles J. Young. FGM has had no response of any kind
from defendants Joyner and Hayes to his letters sent to them in 2004 and 2005. Those
letters have been supplied to counsel for defendants Joyner and Hayes in response to

the request for production of documents from defendant Joyner.

INTRODUCTORY PARAGRAPH NO. 12: DEFENDANTS’ HANDLING ASSETS
OF AJG, TUSPCO, etc. Plaintiff Frederic G. Marks (“Marks”) has yet to obtain

discovery from Defendants who are sole possessors of the evidence supporting the

\contentions in paragraph 3 of the Complaint. The contention was made upon

2% Ei_information and belief based upon the following:

1. The probable size of the assets of the estate of Mr. & Mrs. Galambos,
the TUSPCO TRUST, TUSPCO and The Galambos’ Natural Estate

Ty b,
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Trust (TNET) as of July 1989 when Marks last served as attomey for

Mr. and Mrs. Galambos and their companies;
Defendants’ expenditure of monies of the Galambos' and their

companies for attorney’s fees in dispute with William Martin;

. Defendants’ expenditure of $8,000 per month for several years on the

 services of an individual or individuals who were hired to edit the

transcripts of AJG’s course V-201, and who failed to do so, but rather
undertook to write a book containing the edifor’s own version of the
teachings of AJG;Defendants’ expenditures of monies of the Galambos’
and their companies for the personal benefit of Defendant Joyner,
specifically expénditur_es for Mr. Joyner's personal security in regard to.
possible harm feared by Mr. J oyner in connection with the dispute with
‘Mr. William Martin; o

Losses of the Galambos’ estate and entity assets due to improvident
operations in the stock market and mutual funds by Defendant Hayes
with the consent of Defendant Joyner;

The stated intent of Hayes and Joyner to preserve the tape recordings of
lectures of AJG, and their failure to spend the funds necessary to
preserve the tape recordings;

The stated intent of Defendants Hayes and Joyner to preserve the
personal residence of Mr. & Mrs. Galambos as a Galambos museum
and their failure to do so as evidenced by the sale of the residence.

The request of defendant Hayes to Franklin Moore to produce a
compact disc version of Course V-201T for defendants followed by the
refusal of Hayes to pay for the reasonable cost of the compact disc

reproduction produced by Mr. Moore.
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26" RESPONSE TO INTERROGATORY NO. 4:  See Paragraph 12 above.

25.b

INTRODUCTORY PARAGRAPH NO. 13: FORM OF PUBLICATION OF V-201.

During his lifetime AJG caused the production of typewritten transcripts of his V-50
and V-201 lectures. From the transcript of V-SO defendants published Volume 1 of
the book and stated that they were working on preparation of the additional volumes
necessary for publication of V-201. It appears that by means of the technology
known as optical scanning the lecture transcripts could for some time have been
preserved in digital form and transferred onto a compact disc, or a CD-ROM. And it
also appears that in case of a CD-ROM it would be possible to record and publish in

digital form a typewritten tfansoﬁpt of the complete text of the V-201 lectures of
AJG at low cost.

INTRODUCTORY PARAGRAPH NO. 14: WITNESSES. Persons who have

knowledge of some or all of the fécts above stated include defendants Joyner and
Hayes, plaintiffs Joe Hentz and Stuart Smith, Steve Gowen, Peter Sisco, James
Turner, Franklin Moore and Peter Giapsante. Except for Peter Sisco, whose current
address is unknown to FGM, the last known address and telephone number for these
individuals appears on the list of FEI students and book subscribers provided to
defendants in response to the Request for Production of Documents by defendant

Joyner, copies of which were supplied to legal counsel for defendant Hayes.

SPECIFIC RESPONSES TO SPECIAL INTERROGATORIES
- ONE THROUGH 224

RESPONSE TO INTERROGATORY NO. 1:  Plaintiff does not so contend.

RESPONSE TO INTERROGATORY NO. 2: Plaintiff does not so contend.

1RESPONSE TO INTERROGATORY NO. 3:  See Paragraph 12 above.
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H#RESPONSE TO INTERROGATORY NO

S:

RESPONSE TO INTERROGATORY NO.

RESPONSE TO INTERROGATORY NO.

RESPONSE TO INTERROGATORY NO.

RESPONSE TO INTERROGATORY NO.

RESPONSE TO INTERROGATORY NO.

RESPONSE TO INTERROGATORY NO

. 10:

. 11:

RESPONSE TO INTERROGATORY NO

.12

RESPONSE TO INTERROGATORY NO

RESPONSE TO INTERROGATORY NO

.13:

RESPONSE TO INTERROGATORY NO

. 14:

RESPONSE TO INTERROGATORY NO

. 15:

RESPONSE TO INTERROGATORY NO

.16:

RESPONSE TO INTERROGATORY NO

.17

. 18:

RESPONSE TO INTERROGATORY NO.

19:

See Paragraph 12 above.
See Paragraph 12 above.
See Paragraph 12 above.
See Paragraph 12 above.
See Paragraph 12 above.
See Paragraph 12 above.
See Paragraph 12 above.
See Paragraph 12 above.
See Paragraph 12 above.
See Paragraph 12 abox.fe.
See Paragraph 12 above.
See Paragraph 12 above.
See Paragraph 12 above.
See Parégra.ph 12 above.

See Paragraph 12 above.
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2 4 paragraphs 3 through 12, 8, 10, and 13 through 14.
27 5§

RESPONSE TQ INTERROGATORY NO. 28: See Paragraph 12 above.

RESPONSE TO INTERROGATORY NO. 21: Plaintiff objects to this

Interrogatory on the grounds that it is ambiguous, uncertain, overbroad, burdensome,

oppressive and seeks information protected by attorney-work product.
Notwithstanding the foregoing objections, and Without watving them, Plaintiff will
state that Defendant HAYES, as successor frustee to TUSPCO Trust and Officer of
TUSPCO as well as the NET, has assumed responsibility for the acts or omissions of
each of those entities and, among other things, has assumed the responsibility for

accounting to the beneficianies for funds delivered to TUSPCO and the TUSPCO
Trust. Pursuant to the PPSA.

RESPONSE TO INTERROGATORY NO. 22: See documents previously

provided to defense counsel in response to Document Request by Defendant
JOYNER.

RESPONSE TO INTERROGATORY NO. 23: All parties to the PPSA including
but not limited to FGM, the other Plaintiffs, and the individual Defendants.

RESPONSE TO INTERROGATORY NO. 24: All parties to fhe PPSA including
but not limited to FGM, the other Plaintiffs, and the individual Defendants.

RESPONSE TO INTERROGATORY NO. 25: See introductory statements,
paragraphs 3 through 12, 8, 10, and 13 through 14.

KT T) L]

RESPONSE TO INTERROGATORY NO. 26: Sece introductory statements,
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: RESPONSE TO INTERROGATORY NO. 27: See introductory statements,
) paragraphs 3 through 12, 8, 10, and 13 through 14.

RESPONSE TO INTERROGATORY NO. 28:  See introductory statements,
paragraphs 3 through 12, 8, 10, and 13 through 14. |

RESPONSE TO INTERROGATORY NO. 29: See introductory statements,
paragraphs 3 through 12, 8, 10, and 13 through 14.

. RESPONSE TO INTERROGATORY NQO. 30: See introductory statements,
1
paragraphs 3 through 12, 8, 10, and 13 through 14.

il

12
RESPONSE TO INTERROGATORY NO. 31: See introductory statements,

paragraphs 3 through 12, 8, 10, and 13 through 14.

13
14

15 : _ )
RESPONSE TO INTERROGATORY NO. 32: See introductory statements,

paragraphs 3 through 12, 8, 10, and 13 through 14.

16
17

18
RESPONSE TO INTERROGATORY NO. 33: See introductory statements,

paragraphs 3 through 12, 8, 10, and 13 through 14.

19
20

. RESPONSE TO INTERROGATORY NO. 34: See introductory statements,

paragraphs 3 through 12, 8, 10, and 13 through 14.

22

23

24

RESPONSE TO INTERROGATORY NO. 35: See introductory statements,
25-1

+}| paragraphs 3 through 12, 8, 10, and 13 through 14.
2634

27& RESPONSE TO INTERROGATORY NO. 36:  See introductory statements,
283 paragraphs 3 through 12, 8, 10, and 13 through 14.
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RESPONSE TO INTERROGATORY NO. 37:
paragraphs 3 through 12, 8, 10, and 13 through 14.

RESPONSE TO INTERROGATORY NQO. 38:

paragraphs 3 through 12, 8, 10, and 13 through 14.

RESPONSE TO INTERROGATORY NO. 39:

paragraphs 3 through 12, 8, 10, and 13 through 14.

RESPONSE TO INTERROGATORY NO. 40:

paragraphs 3 through 12, §, 10, and 13 through 14.

RESPONSE TO INTERROGATORY NO. 41:

paragraphs 3 through 12, 8, 10, and 13 through 14.

RESPONSE TO INTERROGATORY NO. 42:

paragraphs 3 through 12, 8, 10, and 13 through 14.

RESPONSE TO INTERROGATORY NO. 43:

paragraphs 3 through 12, 8, 10, and 13 through 14.

RESPONSE TO INTERROGATORY NO. 44:

paragraphs 3 through 12, 8, 10, and 13 through 14,

RESPONSE TO INTERROGATORY NO. 45:

=4 | paragraphs 3 through 12, &, 10, and 13 through 14.

' RESPONSE TO INTERROGATORY NO. 46:

paragraphs 3 through 12, 8, 10, and 13 through 14.

See introduptory statements,
See introductory statements,
See introductory statements,
See inﬁoductory statements,
See introductory statements,
See introductory statements,
See introductory statements,
See introductory statements,
See introductory statements,

See introductory statements,
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RESPONSE TO INTERROGATORY NO. 47: See introductory statements,
paragraphs 3 through 8, 10, and 14.

RESPONSE TO INTERROGATORY NO. 48: See introductory statements,
paragraphs 3 through 8, 10, and 14, |

RESPONSE TO INTERROGATORY NO. 49: See introductory statements,
paragraphs 3 through 8, 10, and 14.

RESPONSE TO INTERROGATORY NO. 50: See introductory statements,
paragraphs 3 through 8, 10, and 14.

RESPONSE TO INTERROGATORY NO. 51:  See introductory statements,
paragraphs 3 through &, 10, and 14.

RESPONSE TO INTERROGATORY NO. 52:  See introductory statements,
paragraphs 3 through &, 10, and 14.

RESPONSE TO INTERROGATORY NO. 53: See introductory statements,
paragraphs 3 through 8, 10, and 14.

RESPONSE TO INTERROGATORY NO. 34: Because Fredenic G. Marks is not

1 possession of his personal copy of the PPSA (see introductory statement 1) he does
not have any document regarding the price paid. AJG and TUSPCO set the price for
the book as the same as the price for Cdurse V-201 which was raised occasionally
over the years from the time he bought 4 books until 1978. It is Fredenc G. Marks’
recollection that the tuition for Course V-201 was $400.00 when most subscribers
entered into the PPSA in 1978 and thereafter. Since he paid for the four books before
1978 it 1s possible that the price he paid was less than $400.00 per book.
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‘ RESPONSE TO INTERROGATORY NO. 55: Plaintiff objects to this

5 Interrogatory on the grounds that is it vague, ambiguous and falsely assumes that a

dollar amount could be attributed to Volume 1.

RESPONSE TO INTERROGATORY NO. 56: See introductory statements,
paragraphs 3 through 8, 13, and 14.

RESPONSE TO INTERROGATORY NO. 57: See introductory ste{tements,
paragraphs 3 through 8, 13, and 14.

RESPONSE TO INTERROGATORY NO. 58: See introductory statements,
paragraphs 3 through 8§, 13, and 14.

11
12

13 '
RESPONSE TO INTERROGATORY NO. 59: See introductory statements,

paragraphs 3 through 8, 13, and 14.

14

15

RESPONSE TO INTERROGATORY NO. 60: See introductory statements,
paragraphs 3 through 8, 13, and 14.

19
RESPONSE TO INTERROGATORY NO. 61: See introductory statements,

paragraphs 3 through 8, 13, and 14.

20
21

** || RESPONSE TO INTERROGATORY NO. 62: See introductory statements,

paragraphs 3 through §, 13, and 14.

-3 || RESPONSE TO INTERROGATORY NO. 63: See introductory statements,
i=|| paragraphs 3 through 8, 13, and 14.

2%
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RESPONSE TO INTERROGATORY NO. 64: See introductory statements,
paragraphs 3 through 8, 13, and 14, |

RESPONSE TO INTERROGATORY NO. 65: See introductory statements,
paragraphs 3 through 8, 13, and 14.

RESPONSE TO INTERROGATORY NO. 66: See introductory statements,
paragraphs 3 through 8, 13, and 14. '

RESPONSE TO INTERROGATORY NO. 67: See introductory statements,
f)aragraphs 3 through &, 13, and 14.

RESPONSE TO INTERROGATORY NO. 68: See introductory statements,
paragraphs 3 through &, 13, and 14.

RESPONSE TO INTERROGATORY NO. 69: See introductory statement 10.
The persons with knowledge of the representations on the website include those
individuals (unknown to FGM) who constructed it (presumably under the direction of
defendants Joyner and Hayes), defendants Joyner and Hayes, and everyone who

examined the website which was available for the public to find via an Internet

search engine.

|RESPONSE TO INTERROGATORY NO. 70: See introductory statement 10.

The persons with knowledge of the representations on the website include those
individuals (unknown to FGM) who constructed it (presumably under the direction of
defendants Joyner and Hayes), defendants Joyner and Hayes, and everyone who

examined the website which was available for the public to find via an Internet

search engine.
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RESPONSE TO INTERROGATORY NO. 71: See introductory statement 10.

The persons with knowledge of the representations on the website include those
individuals (unknown to FGM) who constructed it (presumably under the direction of
defendants Joyner and Hayes), defendants Joyner and Hayes, and everyone who

examined the website which was available for the public to find via an Internet

search engine.

RESPONSE TO INTERROGATORY NO. 72: See introductory statement 10.

The persons with knowledge of the representations on the website include those

individuals (unknown to FGM) who constructed it (presumably under the direction of
defendants Joyner and Hayes), defendants Joyner and Hayes, and everyone who

examined the website which was available for the public to find via an Internet

search engine.

|| RESPONSE TO INTERROGATORY NO. 73:  See introductory statement 10.

The persons with knowledge of the representations on the website include those
individuals (unknown to FGM) who constructed it (presumably under the direction of
defendants Joyner and Hayes), defendants Joyner and Hayes, and everyone who

examined the website which was available for the public to find via an Internet

search engine.

RESPONSE TO INTERROGATORY NO. 74: See introductory statements,
paragraph 1.

RESPONSE TO INTERROGATORY NO. 75: See introductory statements,
paragraph 1.
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RESPONSE TO INTERROGATORY NO. 76: See introductory statements,
paragraph 1.

RESPONSE TO INTERROGATORY NG, 77:  See introductory statements,
paragraph 1.

RESPONSE TO INTERROGATORY NO. 78: See introductory statements,
paragraph 1.

RESPONSE TO INTERROGATORY NO. 79: See introductory statements,
paragraph 1.

RESPONSE TO INTERROGATORY NO. 80: See introductory statements,
paragraph 1,

RESPONSE TO INTERROGATORY NO. 81: See introductory statements,
paragraph 1.

RESPONSE TO INTERROGATORY NO. 82: See introductory statements,
paragraph 1.

RESPONSE TO INTERROGATORY NO. 83: See introductory statements,
paragraph 1. |

RESPONSE TO INTERROGATORY NO. 84: See introductory statements,
paragraph 1. |

RESPONSE TO INTERROGATORY NO. 85: See introductory statements,
paragraph 1.
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RESPONSE TO INTERROGATORY NO. 86: See introductory statements,
paragraph 1. |

RESPONSE TO INTERROGATORY NO. 87: See mtroductory statements,
paragraph 1.

RESPONSE TO INTERROGATORY NO. 88: See introductory statements,
paragraph 1.

RESPONSE TO INTERROGATORY NO. 89: See introductory statements,
paragraph 1. |

RESPONSE TO INTERROGATORY INO. 90: See introductory statements,
paragraph 1.

RESPONSE TO INTERROGATORY NO. 91: See introductory statements,
paragraph 1.

RESPONSE TO INTERROGATORY NO. 92: See introductory statements,
paragraph 1.

RESPONSE TO INTERROGATORY NO. 93: See introductory statements,
paragraph 1.

RESPONSE TO INTERROGATORY NO. 94: See introductory statements,
paragraph 1.

A RESPONSE TO INTERROGATORY NO. 95: See introductory statements,

paragraph 1.
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RESPONSE TO INTERROGATORY NO. 96: See introductory statements,
paragraph 1.

RESPONSE TO INTERROGATORY NO. 97: See introductory statements,
paragraph 1.

RESPONSE TO INTERROGATORY NO. 98: See introductory statements,
paragraph 1. '

RESPONSE TO INTERROGATORY NO. 99: See introductory statements;
paragraph 1.

RESPONSE TO INTERROGATORY NQG. 100: See mtroductory statements,
paragraph 1.

RESPONSE TO INTERROGATORY NO. 101: See introductory statement 2.

Additionally, Frederic G. Marks has no recollection of revising the TUSPCO
TRUST after the embezzlement of Lange and no recollection of anything else
involving any revision of that trust. Frederic G. Marks has no knowledge of whether

assets remained in the TUSPCO TRUST afier Lange’s embezzlement or if funds

were deposited therein subsequently.

RESPONSE TO INTERROGATORY NO. 102: See introductory statement 2.

Additionally, Frederic G. Marks has no recollection of revising the TUSPCO TRUST

|| after the embezzlement of Lange and no recollection of anything else involving any

revision of that trust. Frederic G. Marks has no knowledge of whether assets
remained in the TUSPCO TRUST after Lange’s embezzlement or if funds were

deposited therein subsequently.
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RESPONSE TO INTERROGATORY NO. 103: See introductory statement 2.

Additionally, Frederic G. Marks has no recollection of revising the TUSPCO TRUST
after the embezzlement of Lange and no recollection of anything else involving any
revision of that trust. Frederic G. Marks has no knowledge of whether assets
remained in the TUSPCO TRUST after Lange’s embezzlement or if funds were

deposited therein subsequently.

RESPONSE TO INTERROGATORY NO. 104: See introductory statement 2.

Additionally, Frederic G. Marks has no recollection of revising the TUSPCO TRUST
after the émbezzlement of Lénge and no recollection of anything else involving any-
revision of that trust. Frederic G. Marks has no knowledge of whether assets

remained in the TUSPCO TRUST after Lange s embezzlement or if funds were

deposited therein subsequently.

RESPONSE TO INTERROGATORY NO. 105: See introductory statement 2.

Additionally, Frederic G. Marks has no recollection of revising the TUSPCO TRUST
after the embezzlement of Lange and no recollection of anything else involving any
revision of that trust. Frederic G. Marks has no knowledge of whether assets

remained in the TUSPCO TRUST after Lange's embezzlement or if funds were

deposited therein subsequently.

RESPONSE TO INTERROGATORY NO. 106: See introductory statement 2.

Additionally, Frederic G. Marks has no recollection of revising the TUSPCO TRUST
after the embezzlement of Lange and no recollection of anything else involving any
revision of that trust. Frederic G. Marks has no knowledge of whether assets

remained in the TUSPCO TRUST after Lange’s embezzlement or if funds were

deposited therein subsequently.
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RESPONSE TO INTERROGATORY NQ. 107: See introductory statement 2.
Additionally, Frederic G. Marks has no recollection of revising the TUSPCO TRUST

after the embezzlement of Lange and no recollection of anything else involving any
revision of that trust. Frederic G. Marks has no knowledge of whether assets
remained in the TUSPCO TRUST after Lange's embezzlement or if funds were

deposited therein subsequently.

RESPONSE TO INTERROGATORY NQO. 108: See introductory statement 2.

Additionally, Frederic G. Marks has no recollection of revising the TUSPCO TRUST

after the embezzlement: of Lange and no recollection of anything elSe involving any
revision of that trust. Frederic G. Marks has no knowledge of whether assets
remained in the TUSPCO TRUST after I.ange's embezzlement or if funds were

deposited therein subsequently.

RESPONSE TO INTERROGATORY NO. 109: See introductory statement 2.
Additionally, Frederic G. Marks has no recollection of revising the TUSPCO TRUST

after the embezzlement of Lange and no recollection of anything else involving any
revision of that trust. Frederic G. Marks has no knowledge of whether assets
remained in the TUSPCO TRUST after Lange’s embezzlement or if funds were

deposited therein suBéequently.

RESPONSE TO INTERROGATORY NO. 110: See introductory statement 2.
Additionally, Frederic G. Marks has no recollection of revising the TUSPCO TRUST

after the embezzlement of Lange and no recollection of anything else involving any
revision of that trust. Fredenic G. Marks has no knowledge of whether assets

remained in the TUSPCO TRUST after Laﬁge’s embezzlement or if funds were

31 deposited therein subsequently.
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RESPONSE TO INTERROGATORY NO. 111: See introductory statement 2.

Additionally, Frederic G. Marks has no recollection of revising the TUSPCO TRUST
after the embezzlement of Lange and no recollection of anything else involving any
revision of that trust. Frederic G. Marks has no knowledge of whether assets
remained in the TUSPCO TRUST after Lange’s embezzlement or if funds were

deposited therein subsequently.

RESPONSE TO INTERROGATORY NO. 112: See introductory statement 2.

Additionally, Frederic G. Marks has no recollection of revising the TUSPCO TRUST

after the embezzlement of Lange and no recollection of anything else involving any -

revision of that trust. Frederic G. Marks has no knowledge of whether assets
remained in the TUSPCO TRUST after Lange’s embezzlement or if funds were
deposited therein subsequently.

RESPONSE TO INTERROGATORY NO. 113: See introductory statements,
paragraph 11.

RESPONSE TO INTERROGATORY NO. 114: See mtroductory statements,
paragraph 11.

RESPONSE TO INTERROGATORY NO. 115: See introductory statements,
paragraph 11.

RESPONSE TO INTERROGATORY NO. 116: See introductory statements,
paragraph 11.

|| RESPONSE TO INTERROGATORY NO. 117: See introductory statements,

paragraph 11.
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RESPONSE TO INTERROGATORY NO. 118: See infroductory statements,
paragraph 11.

RESPONSE TO INTERROGATORY NO. 119: See introductory statements,
paragraph 11, '

RESPONSE TO INTERROGATORY NO. 120: See introductory statements,
paragraph 11.

RESPONSE TO INTERROGATORY NO. 121: See introductory statements,
paragraph 11. N

RESPONSE TO INTERROGATORY NO. 122: See introductory statements,
paragraph 11.

RESPONSE TO INTERROGATORY NO.123: Frederic G. Marks did not

communicate with defendant Hayes in 2004 or 2005 except via copies of letters to

defendant Joyner. Those letters have been supplied to counsel for defendants in

response to the request of defendant Joyner for production of documents.

RESPONSE TO INTERROGATORY NO. 124:

Frederic G. Marks did not communicate with defendant Hayes in 2004 or 2005
except via copies of letters to defendant Joyner. Those letters have been supplied to

counsel for defendants in response to the request of defendant Joyner for production

of documents.

RESPONSE TO INTERROGATORY NO. 125: Frederic G. Marks did not

communicate with defendant Hayes in 2004 or 2005 except via copies of letters to
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defendant Joyner. Those letters have been supplied to counsel for defendants in

response to the request of defendant Joyner for production of documents.

RESPONSE TO INTERROGATORY NO. 126: Frederic G. Marks did not

communicate with defendant Hayes in 2004 or 2005 except via copies of letters to
defendant Joyner. Those letters have been supplied to counsel for defendants in

response to the request of defendant Joyner for production of documents.

RESPONSE TO INTERROGATORY NO. 127: Frederic G. Marks did not

communicate with defendant Hayes in 2004 or 2005 except via copies of letters to
defendant Joyner. Those letters have been supplied to counsel for defendants in

response to the request of defendant Joyner for production of documents.

RESPONSE TO INTERROGATORY NO. 128: Frederic G. Marks did not

communicate with defendant Hayes in 2004 or 2005 except via copies of letters to
defendant Joyner. Those letters have been supplied to counsel for defendants in

response to the request of defendant Joyner for production of documents.

RESPONSE TO INTERROGATORY NO. 129: Frederic G. Marks did not

communicate with defendant Hayes in 2004 or 2005 except via copies of letters to

1| defendant Joyner. Those letters have been supplied to counsel for defendants in

response to the request of defendant Joyner for production of documents.

RESPONSE TO INTERROGATORY NO. 130: Frederic G. Marks did not

communicate with defendant Hayes in 2004 or 2005 except via copies of letters to
defendant Joyner. Those letters have been supplied to counsel for defendants in

response to the request of defendant Joyner for production of documents.
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RESPONSE TO INTERROGATORY NO. 131: Frederic G. Marks did not

communicate with defendant Hayes in 2004 or 2005 except via copies of letters to

defendant Joyner. Those letters have been supplied to counsel for defendants in

response to the request of defendant Joyner for production of documents.

RESPONSE TO INTERROGATORY NO. 132: Frederic G. Marks did not

communicate with defendant Hayes 1n 2004 or 2005 except via copies of letters to

defendant Joyner. Those letters have been supplied to counsel for defendants in

response to the request of defendant Joyner for production of documents.

RESPONSE TO INTERROGATORY NO, 133: Fredenc G. Marks did not

communicate with defendant Hayes in 2004 or 2005 except via copies of letters to

defendant Joyner. Those letters have been supplied to counsel for defendants in

response to the request of defendant Joyner for production of documents.

i}

RESPONSE TO INTERROGATORY NO. 134: Frederic G. Marks did not

communicate with defendant Hayes in 2004 or 2005 except via copies of letters to

defendant Joyner. Those letters have been supplied to counsel for defendants in

response to the request of defendant Joyner for production of documents.

RESPONSE TO INTERROGATORY NO. 135: Frederic G. Marks did not

communicate with defendant Hayes in 2004 or 2005 except via copies of lettersto

defendant Joyner. Those letters have been supplied to counsel for defendants in

response to the request of defendant Joyner for production of documents.

RESPONSE TO INTERROGATORY NO. 136: Frederic G. Marks did not

27 ﬂ communicate with defendant Hayes in 2004 or 2005 except via copies of letters to
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defendant Joyner. Those letters have been supplied to counsel for defendants in

response to the request of defendant Joyner for production of documents.

RESPONSE TO INTERROGATORY NO. 137: Frederic G. Marks did not

communicate with defendant Hayes in 2004 or 2005 except via copies of letters to

defendant Joyner. Those letters have been supplied to counsel for defendants in

response to the request of defendant Joyner for production of documents.

RESPONSE TO INTERROGATORY NO. 138: Frederic G. Marks did not

communicate with defendant Hayes in 2004 or 2005 except via copies of letters to

defendant Joyner. Those letters have been supplied to counsel for defendants in

response to the request of defendant Joyner for production of documents.

RESPONSE TO INTERROGATORY NO. 139: Frederic' G. Marks did not

communicate with defendant Hayes in 2004 or 2005 except via copies of letters to

defendant Joyner. Those letters have been supplied to counsel for defendants in

response to the request of defendant Joyner for production of documents.

RESPONSE TO INTERROGATORY NO. 140: Frederic G. Marks did not

communicate with defendant Hayes in 2004 or 2005 except via copies of letters to

defendant Joyner. Those letters have been supplied to counsel for defendants in

response to the request of defendant Joyner for production of documents.

RESPONSE TO INTERROGATORY NO. 141: Frederic G. Marks did not

communicate with defendant Hayes in 2004 or 2005 except via copies of letters to

defendant Joyner. Those letters have been suppiied to counsel for defendants in

|| response to the request of defendant Joyner for production of documents.
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RESPONSE TO INTERROGATORY NO. 142:  Frederic G. Marks does not

contend, or know if, other subscribers contacted HAYES via telephone or otherwise
m 2004 and 2005.

RESPONSE TO INTERROGATORY NO. 143: Frederic G. Marks does not

contend, or know if, other subscribers contacted HAYES via telephone or otherwise
in 2004 and 2005.

RESPONSE TO INTERROGATORY NO. 144: Frederic G. Marks does not

contend, or know if, other subscribers contacted HAYES via telephone or otherwise
in 2004 and 2005.

RESPONSE TO INTERROGATORY NO. 145: Frederic G. Marks does not

contend, or know if, other subscribers contacted HAYES via telephone or otherwise
in 2004 and 2005.

RESPONSE TO INTERROGATORY NO. 146: Frederic G. Marks does not

contend, or know 1f, other subscribers contacted HAYES via telephone or otherwise
in 2004 and 2005.

RESPONSE TO INTERROGATORY NO. 147: Frederic G. Marks does not

contend, or know if, other subscribers contacted HAYES via telephone or otherwise
in 2004 and 2005.

RESPONSE TO INTERROGATORY NO. 148: Frederic G. Marks does not

contend, or know if, other subscribers contacted HAYES via telephone or otherwise

1lin 2004 and 2005.
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RESPONSE TO INTERROGATORY NO. 149: Frederic G. Marks does not

contend, or know if, other subscribers contacted HAYES via telephone or otherwise
in 2004 and 2005.

RESPONSE TO INTERROGATORY NO. 150: Frederic G. Marks does not

contend, or know if| other subscribers contacted HAYES via telephone or otherwise
in 2004 and 2005.

RESPONSE TO INTERROGATQRY NO. 151: Frederic G. Marks does not

contend, or know if, other subscribers contacted HAYES via telephone or otherwise
in 2004 and 2005.

RESPONSE TO INTERROGATORY NO. 152: Frederic G. Marks does not

contend, or know if, other subscribers contacted HAYES via telephone or otherwise
n 2004 and 2005.

RESPONSE TO INTERROGATORY NO. 153: Frederic G. Marks does not

contend, or know if, other subscribers contacted HAYES via telephone or otherwise

1n 2004 and 2005.

RESPONSE TO INTERROGATORY NO. 154: Frederic G. Marks does not

contend, or know if, other subscribers contacted HAYES via telephone or otherwise
n 2004 and 2005.

RESPONSE TO INTERROGATORY NO; 155: Frederic G. Marks does not

contend, or know if, other subscribers contacted HAYES via telephone or otherwise
in 2004 and 2005. -
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RESPONSE TO INTERROGATORY NO. 156: Frederic G. Marks does not

contend, or know if, other subscribers contacted HAYES via telephone or otherwise
in 2004 and 2005.

RESPONSE TO INTERROGATORY NO. 157:  Frederic G. Marks does not

contend, or know if, other subscribers contacted HAYES via telephone or otherwise
in 2004 and 2005.

RESPONSE TO INTERROGATORY NO. 158: _See introductory statements,

paragraph 11.

RESPONSE TO INTERROGATORY NO. 159: See introductory statements,

paragraph 11.

RESPONSE TO INTERROGATORY NO. 160: See introductory staterﬁents,
paragraph 11.

RESPONSE TO INTERROGATORY NO. 161: See introductory statement 11.

The allegations of the complaint referred to in interrogatories 161 through 172
inclusive are a restatement of the contents of Frederic G. Marks’ letters sent to
defendants Joyner and Hayes in 2004 and 2005 (already supplied to defendants as
mentioned hereinabove). By reason of the failure of defendant Hayes to reply to,
comment, rebut, or dispute the requests and contentions in those letters, it appears to
Frederic G. Marks that defendant Hayes has done or failed to do what is alleged that

he has done or failed to do in the portions of the complaint referred to in

j| interrogatories 161 through 172,

RESPONSE TO INTERROGATORY NO, 162: See introductory statement 11.

The allegations of the complaint referred to in interrogatories 161 through 172
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inclusive are a restatement of the contents of Frederic G. Marks’ letters sent to
defendants Joyner and Hayes in 2004 and 2005 (already supplied to defendants as
mentioned hereinabove). By reason of the failure of defendant Hayes to reply to,
comment, rebut, or dispute the requests and contentions in those letters, it appears to
Frederic G. Marks that defendant Hayes has done or failed to do what is alleged that
he has done or failed to do in the portions of the complaint referred to in

interrogatories 161 through 172.

RESPONSE TO INTERROGATORY NO. 163: See introductory statement 11.

.|| The allegations of the complaint referred to in interrogatories 161 through 172

inclusive are a restatement of the contents of Frederic G. Marks’ letters sentto
defendants Joyner and Hayes in 2004 and 2005 (already supplied to defendants as,
mentioned hereinabove). By reason of the failure of defendant Hayes to reply to,
comment, rebut, or dispute the requests and contentions in those letters, it appears to
Frederic G. Marks that deféndant Hayes has done or failed to do what is alleged that
he has done or failed to do in the portions of the complaint referred to in

interrogatories 161 through 172.

RESPONSE TO INTERROGATORY NO. 164: See introductory statement 11.

The allegations of the complaint referred to in interrogatories 161 through 172

inclusive are a restatement of the contents of Frederic G. Marks’ letters sent to
defendants Joyner and Hayes in 2004 and 2003 (already supplied to defendants as
mentioned hereinabove). By reason of the failure of defendant Hayes to reply to,

comment, rebut, or dispute the requests and contentions in those letters, it appears to

“i| Frederic G. Marks that defendant Hayes has done or failed to do what is alleged that

‘i{ he has done or failed to do in the portions of the complaint referred to in

interrogatories 161 through 172.

3t

FREDERIC G. MARKS® RESPONSES TO SPECIAL INTERROGATCORIES
Case No. BC352629




1 ||RESPONSE TO INTERROGATORY NO. 165: See mtroductory staternent 11.
2 || The allegations of the complaint referred to in interrogatories 161 through 172

3 |linclusive are a restatement of the contents of Fredenc G. Marks’ letters sent to

4 || defendants Joyner and Hayes in 2004 and 2005 (already supplied to defendants as

s |l mentioned hereinabove). By reason of the failure of defendant Hayes to reply to,

¢ ||comment, rebut, or dispute the requests and contentions in those letters, it appears to
7 || Frederic G. Marks that defendant Hayes has done or failed to do what is alleged that
g || he has done or failed to do in the portions of the complaint referred to in

9 ||interrogatories 161 through 172.

11 || RESPONSE TO INTERROGATORY NO. 166: See introductory statement 11.

12 || The allegations of the complaint referred to in interrogatories 161 through' 172

13 || inclusive are a restatement of the contents of Frederic G. Marks’ letters sent to

14- || defendants Joyner and Hayes in 2004 and 2005 (already supplied to defendants as

15 || mentioned hereinabove). By reason of the failure of defendant Haves to reply to,

16 || comment, rebut, or dispute the requests and contentions in those letters, it appears to
17 || Frederic G. Marks that defendant Hayes has done or failed to do what is alleged that
18 i he has done or failed to do in the portions of the complaint referred to in

19 || interrogatories 161 through 172.

20

21 || RESPONSE TO INTERROGATORY NQ. 167: See introductory statement 11.

22 || The allegations of the complaint referred to in interrogatories 161 through 172
23 |l inclusive are a restatement of the contents of Frederic G. Marks’ letters sent to

24 || defendants Joyner and Hayes in 2004 and 2005 (already supplied to defendants as

257| mentioned hereinabove). By reason of the failure of defendant Fayes to reply to,

263 || comment, rebut, or dispute the requests and contentions in those letters, it appears to

2%; Frederic G. Marks that defendant Hayes has done or failed to do what is alleged that

282
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he has done or failed to do m the portions of the complaint referred to in

interrogatories 161 through 172.

RESPONSE TO INTERROGATORY NO. 168:‘ See introductory statement 11.

The allegations of the complaint referred to in interrogatories 161 through 172
inclusive are a restatement of the contents of Frederic G. Marks’ letters sent to |
defendants Joyner and Hayes in 2004 and 2005 (already supplied to defendants as
menﬁoned hereinabove). By reason of the failure of defendant Hayes to reply to,
comment, rebut, or dispute the requests and contentions in those letters, it appears to

Fredenc G. Marks that defendant Hayes has done or failed to do what is alleged that

he has done or.failed to do in the portions of the complaint referred to in

|| interrogatories 161 through 172.

RESPONSE TO INTERROGATORY NO. 169: See introductory statement 11.

The allégations of the complaint referred to in interrogatories 161 through 172
inclusive are a restatement of the contents of Frederic G. Marks’ letters sent to
defendants Joyner and Hayes in 2004 and 2005 (already supplied to defendants as
mentioned hereinabove). By reason of the failure of defendant Hayes to reply to,
comment, rebut, or dispute the requests and contentions in those letters, it appears to
Frederic G. Marks that defendant Hayes has done or failed to do what is alleged that

he has done or failed to do in the portions of the complaint referred to in

| interrogatories 161 through 172.

| RESPONSE TGO INTERROGATORY NO. 170: See introductory statement 11.

The allegations of the complaint referred to in interrogatories 161 through 172

inclusive are a restatement of the contents of Frederic G. Marks’ letters sent to

;|| defendants Joyner and Hayes in 2004 and 2005 (already supplied to defendants as

mentioned heremabove). By reason of the failure of defendant Hayes to reply to,
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comment, rebut, or dispute the requests and contentions in those letters, it appears to
Frederic G. Marks that defendant Hayes has done or failed to do what is alleged that
he has done or failed to do in the portions of the complaint referred to in

interrogatories 161 through 172.

RESPONSE TO INTERROGATORY NO. 171: See introductory statement 11.

The allegations of the complaint referred to in interrogatories 161 through 172

inclusive are a restatement of the contents of Frederic G. Marks’ letters sent to
defendants Joyner and Hayes in 2004 and 2005 (already supplied to defendants as
mentioned hereinabove). By reason of the failure of defendant Hayes to reply to,
comment, rebut, or dispute the requests and contentions in those letters, it appears to
Frederic G. Marks that defendant Hayes has done or failed to do what is alleged that
he has done or failed to do in the portions of the complaint referred to in

interrogatories 161 through 172.

RESPONSE TO INTERROGATORY NO. 172: See introductory statement 11.

The allegations of the complaint referred to in interrogatories 161 through 172

inclusive are a restatement of the contents of Frederic G. Marks’ letters sent to
defendants Joyner and Hayes in 2004 and 2005 (already supplied to defendants as
mentioned hereinabove). By reason of the failure of defendant Hayes to reply to,
comment, rebut, or dispute the requests and contentions in those letters, it appears to
Frederic G. Marks that defendant Hayes has done or failed 1o do what 1s alleged that
he has done or failed to do in the portions of the complaint referred to in

interrogatories 161 through 172.

RESPONSE TO INTERROGATORY NO. 173: See introductory statements,
: paragraphs 13 and 14.
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RESPONSE TO INTERROGATORY NO

.174:

paragraph 13 and 14.

RESPONSE TO INTERROGATORY NO

. 175z

paragraph 13 and 14.

RESPONSE TO INTERROGATORY NO

.176:

paragraph 11.

177:

RESPONSE TO INTERROGATORY NO.

paragraﬁh 11

RESPONSE TO INTERROGATORY NO. 178:

paragraph 11.

RESPONSE TO INTERROGATORY NO

.179:

paragraph 11.

RESPONSE TO INTERROGATORY NO

. 180:

paragraph 11.

RESPONSE TO INTERROGATORY NO,

181:

paragraph 11.

RESPONSE TO INTERROGATORY NO

.182:

paragraphs 1, and 3 through 14.

RESPONSE TO INTERROGATORY NO

. 183:

| paragraphs 1, and 3 through 14.

See introductory statements,

See introductory statements,

See introductory statements,

See imtroductory statements,

See introductory statements,

See introductory statements,

See introductory statements,

see introductory statements,

See introductory statements,

See mtroductory statements,
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RESPONSE TO INTERROGATORY NO.

184: See introductory statements,

paragraph 1, and 3 through 14.

RESPONSE TO INTERROGATORY NO

paragraphs1, and 3 through and 14.

RESPONSE TO INTERROGATORY NO

. 185: See introductory statements,

. 186: See introductory statements,

paragraphs 1, and 3 through 14.

RESPONSE TO INTERROGATORY NO

. 187: See introductory statements,

paragfaph 1, and 3 through 14.

RESPONSE TO INTERROGATORY NO

. 188: See introductory statements,

paragraphs 1, and 3 through 14.

RESPONSE TO INTERROGATORY NO

. 189: See introductory statements,

paragraphs 1, and 3 through 14.

RESPONSE TO INTERROGATORY NO

. 190: See introductory statements,

paragraph 1, and 3 through 14.

RESPONSE TO INTERROGATORY NO

. 191: See introductory statements,

paragraphsl, and 3 through 14.

RESPONSE TO INTERROGATORY NO

paragraphs 1, and 3 through 14.

RESPONSE TO INTERROGATORY NO

. 192: See introductory statements,

paragraph 1, and 3 through 14.

. 193: See introductory statements,
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I|RESPONSE TO INTERROGATORY NO.

194:

paragraph 1, and 3 through 14.

RESPONSE TO INTERROGATORY NO

. 195:

paragraphsl, and 3 through 14.

RESPONSE TO INTERROGATORY NO

. 196:

paragraphs 1, and 3 through 14.

RESPONSE TO INTERROGATORY NO

. 197:

paragraph 1, and 3 through 14.

RESPONSE TO INTERROGATORY NO

. 198:

paragraph 1, and 3 through 14.

RESPONSE TO INTERROGATORY NO

. 199:

paragraphsl, and 3 through 14.

RESPONSE TQO INTERROGATORY NO

. 200:

paragraphs 1, and 3 through 14.

. 201:

RESPONSE TO INTERROGATORY NO
paragraph 1, and 3 through 14.

RESPONSE TO INTERROGATORY NO

. 202:

paragraph 1, 3 and 14.

RESPONSE TO INTERROGATORY NO

. 203:

paragraphsl, and 3 through 14.

See introductory statements,

See introductory statements,

See introductory statements,

See introductory statements, -

See introductory statements, -

See introductory statements,

See mtroductory statements,

See introductory statements,

~See introductory statements,

See introductory statements,
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RESPONSE TO INTERROGATORY NO

. 204:

paragraphs 1, and 3 through 14.

RESPONSE TO INTERROGATORY NO

. 205:

paragraph 1, and 3 through 14,

RESPONSE TO INTERROGATORY NO

. 206:

paragraphs 1, and 3 through 14.

RESPONSE TO INTERROGATORY NO

.207:

paragraph 1, and 3 through 14,

RESPONSE TO INTERROGATORY NO

. 208:

paragraph 1, and 3 through 14 inclusive.

RESPONSE TO INTERROGATORY NO

. 209:

paragraph 1, and 3 through 14 inclusive.

RESPONSE TO INTERROGATORY NO

. 210:

paragraph 1, and 3 through 14 inclusive.

RESPONSE TO INTERROGATORY NO

.211:

paragraph 1, and 3 through 14 inclusive.

RESPONSE TO INTERROGATORY NO

. 212:

paragraph 1, and 3 through 14 inclusive.

RESPONSE TO INTERROGATORY NO

.213:

paragraph 1, and 3 through 14 inclusive.

See ntroductory statements,

See introductory statements,

See introductory statements,

See introductory statements, -

See introductory statements,

See infroductory statements,

See introductory statements,

See introductory statements,

See introductory statements,

See introductory statements,
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. 214:

RESPONSE TO INTERROGATORY NO
paragraph 1, and 3 through 14 inclusive.

RESPONSE TO INTERROGATORY NO.

215:

paragraph 1, and 3 through 14 inclusive.

RESPONSE TO INTERROGATORY NO

.216:

paragraph 1, and 3 through 14 inclusive.

RESPONSE TO INTERROGATORY NO

L217:

paragraph 1, and 3 through 14 inclusive.

RESPONSE TO INTERROGATORY NO

.218:

paragraph 1, and 3 through 14 inclusive.

RESPONSE TO INTERROGATORY NO.

219:

paragraph 1, and 3 through 14 inclusive.

RESPONSE TO INTERROGATORY NO

. 220:

paragraph 1, and 3 through 14 inclusive.

RESPONSE TO INTERROGATORY NO

.221:

paragraph 1, and 3 through 14 inclusive.

RESPONSE TO INTERROGATORY NO

.222:

paragraph 1, and 3 through 14 inclusive.

RESPONSE TO INTERROGATORY NO

.223:

paragraph 1, and 3 through 14 inclusive.

See introductory statements,
See introductory statements,
See introductory statements,
See introductory statements,
See introductory statements,
S:ae introductory statements,
Seg introductory statements,
See introductory statements,

See introductory statements,

See introductory statements,
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RESPONSE TO INTERROGATORY NO. 224: See introductory statements,
paragraph 1, and 3 through 14 inclusive.

DATED: December/£, 2006 LAW OFFICES OF JONATHAN K. GOLDEN

onathan K. Golden
Attorneys for Plaintiff
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. . VERIFICATION .

STATE OF CALIFORNIA, COUNTY OF LOS ANGELES ‘
| have read the foregoing RESPONSES TO SPECIAT, INTERROGATORIES

and know its contents.

| X | CHEGK APPLICABLE PARAGRAPHS

f¥ ] | am a party to this action. The matters stated in the foregoing document are frue of my own knowledge except as to
those matters which are stated on information and belief, and as to those matters | believe them to be true.

[0 1am [_) anOfficer | | a partner [ a of

a party to this action, and am authorized to make this verification for and on its behalf, and | make this verification for that
reason. [ _] | am informed and believe and on that ground allege that the matters stated in the foregoing document are
true. [ _| The matters stated in the foregoing document are frue of my own knowledge, except as to those matters which are
stated on information and belief, and as to those matters | believe them {o be true.

771 Tamone ofthe attorneys for

a party to this action. Such party is absent from the county of aforesaid where such attorneys have their offices, and | make

this verification for and on behalf of that party for that reason. | am informed and believe and on that ground aliege that
the matfters stated in the foregoing gocument are true.

Executedon Decemberx L 2006 ,at Santa Menica :
I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

Erederic G. Marks 3/&%’“/ ﬁ*W

Type or Print Narme Signature
PROOF OF SERVICE

90134 (3) CCP Revised 5/1/88

, California.

STATE OF CALIFORNIA, COUNTY OF
| am empioyed in the county of

I am over the age of 18 and not a party to the within action; my business address is:

., State of California.

On, [ served the foregoing document described as

on in this action
Lj by placing the true copies thergegf_ enclosed in sealed envelopes addressed as stated on the attached mailing list:
[ Iby placing the original {. | a true copy thereof enclosed in sealed envelopes addressed as follows:
iBY MAIL
1 deposited such enveiope in the mail at , California.

The envelope was mailed with postage thereon fully prepaid.

[ JAs follows: | am "readily familiar” with the firm's practice of collection and processing correspondence for mailing.
Under that practice it would be deposited with U.S. postal service on that same day with postage thereon fully prepaid at
California in the ordinary course of business. | am aware that on motfion of the

party served, service is presumed invalid if postal canceliation date or postage meter date is more than one day after date of
deposit for mailing in affidavit.

Executed on

, at

, California.
{771 *~(BY PERSONAL SERVICE) | defivered such envelope by hand to the offices of the addressee.
Executed on , at , California.
_I(Siéte)

| declare under penalty of perjury under the laws of the State of California that the above is true and correct.

_J(Federal) 1 declare that | am employed in the office of a member of the bar of this court at whose direction the service was
i made.

i LT

N DR

Type or Print Name Signature

“(BY MAIL SIGNATURE MUST BE OF PERSON DEPOSITING ENVELOPE IN
MAIL SLOT, BOX, OR BAG)

“(FOR PERSONAL SERVICE SIGNATURE MUST BE THAT OF MESSENGER)

P
gl bt

_ra] Rev. 7/89
Solfge
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PROOF OF SERVICE

STATE OF CALIFORNIA, COUNTY OF LOS AN GELES

I am employed in the County of Los Angeles, State of California. I am over the age of 18

and not a party to the within action; my business address 1s 1880 Century Park East, Suite 300, Los
Angeles, California 90067-1666.

On December 15, 2006, I served the foregoing document described as Response to Special
Interrogatories on the interested parties in this action

= by placing a true copy thereof enclosed in sealed envelopes addreésed as follows:
Kevin Lacey, Esq. | John P. Godsil, Bsq.
Lacey, Dunn & Do Freeman, Freeman & Smiley
315 West Arden Ave. 3415 Sepulveda Blvd.
Suite 11 ' ) ; Suite 1200
Glendale, CA 91203 Los Angeles, CA 90034
® BY MAIL:

I caused.such envelope to be depostied in the mail at Los Angeles, California. The envelope
was mailed with postage thereon fully prepaid.

I am “readily familiar” with the firm’s practice of collection and processing correspondence
for mailing. It is deposited with the U.S. Postal Service on that same day in the ordinary course of
business. Iam aware that on motion of party served, service 1s presumed invalid if postal

cancellation date or postage meter date 1s more than 1 day after date of deposit for mailing in
affidavit. .

BY PERSONAL SERVICE
1 delivered such envelope by hand to the office of the addressee.
Executed on December 15, 2006, at Los Angeles, California.

(State) I declare under penalty of perjury under the laws of the State of California that the
above is true and correct.

(Federal) I declare that I am employed in the office of a member of the bar of this Court at
whose direction the service was made.
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KEVIN S. LACEY, State Bar #140918
CATHERINE L. SEKELY, State Bar #229095
LACEY, DUNN & DO

A Professional Corporation

315 W. Arden Avenue, Suite 11

Glendale, California 91203

(818) 291-9858

Attorney for Defendant Charles W. Hayes

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES
CENTRAL DISTRICT

FREDERIC G. MARKS, JOSEPH HENTZ, CASE NO. BC352639

STUART SMITH, JEAN MOLLENHAUER,) [Hon. Kenneth R. Freeman, Dept. 64]

ROGAN COOMBS, JOSEPH DROLL, :

GREGG ROOTEN, THOMAS R. WOOD,

MARILYN WOOD, GREG STAININGER, DEFENDANT CHARLES W.

and JOHN FOUNTAIN, HAYES’S SPECIAL
INTERROGATORIES TO

Plaintiffs, PLAINTIFF JOSEPH HENTZ [SET

ONE}]; DECLARATION OF

VS. CATHERINE L. SEKELY RE

ADDITIONAL DISCOVERY
WAYNE JOYNER and CHARLES W.
HAYES, individually and as Trustees of
THE UNIVERSAL SCIENTIFIC
PUBLICATIONS COMPANY TRUST,
THE UNIVERSAL SCIENTIFIC
PUBLICATIONS COMPANY, INC,, THE
| NATURAL ESTATE TRUST, and DOES 1

through 50, Inclusive,
Defendants.
PROPOUNDING PARTY: DEFENDANT CHARLES W. HAYES
RESPONDING PARTY: PLAINTIFF J OSEPHHENTZ
| SET NUMBER: ONE

TO ALL PARTIES AND THEIR RESPECTIVE ATTORNEYS OF RECORD:
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PLEASE TAKE NOTICE that defendant Chérlés W. Hayes hereby submits to
plaintiff Joseph Hentz the attached first set of special interrogatories pursuant to Code of
Civil Procedure Section 2030.010 ef segq.

SPECIAL INTERROGATORIES
SPECIAL INTERROGATORY NO. 1:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 5 of the
COMPLAINT that “HAYES intermingled the assets of TUSPCO and the Natural Estate
Trust to suit [his] own convenience.” (For purposes of these interrogatories, the terms
“YOU” and “YOUR?” shall mean plaintiff, Joseph Hentz, his officers, employees, agents
and representatives. For purposes of these special interrogatories, the term
“COMPLAINT?” shall mean the complaint for declaratory relief, specific performance,
breach of contract, and breach of fiduciary dufy Marks et al. v. Joyner, et al., Los Angéles
Superior Court Case No. BC352639. - For purposes of these interrogatories, the term
“HAYES” shall mean defendant Charles W. Hayes, an individual. For purposes of these

interrogatories, the term “TUSPCO” shall mean The Universal Scientific Publications

Company, Inc.)
SPECIAL INTERROGATORY NO. 2:

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in
paragraph 5 of the COMPLAINT that “HAYES intermingled the assets of TUSPCO and
the Natural Estate Trust to suit [his] own convenience.” (For purposes of these special
interrogatories, the term “DOCUMENT” shall mean any and all “writings,” as that term is
defined in California Evidence Code Section 250 and California Code of Civil Procedure
Section 231, including but not limited to any tangible items which contain handwriting,
type writing, printing, photostatic reproduction, photographic reproduction, electronic
reproduction, and any other form of communications or representation whether produced,
reproduced or stored on paper, cards, tapes, discs, belts, charts, fiims (including microfilm

or microfiche), computer storage devices or any other medium of recordation. )
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3
4
5
6
7
8
9

10
11
12

11
13

SPECIAL INTERROGATORY NO. 3: |

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
to YOUR allegation in paragraph 5 of the COMPLAINT that “HAYES intermingled the
assets of TUSPCO and the Natural Estate Trust to suit [his] own convenience.”

(For purposes of these interrogatories, the term “IDENTIFY” shall mean, when applied to

a person, to list the name, title, function and last known telephone number and address.
For purposes of these interrogatories, the term “PERSONS” shall mean the plural as well
| as the singular, any natural person or any firm, association, partnership, corporation or
other form of legal identity unless the context clearly dictates to the contrary.)

SPECIAL INTERROGATORY NO. 4:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 5 of the
COMPLAINT that HAYES intermingléd the assets of TUSPCO and the Natural Estate
Trust to evade TUSPCO’s liability to subscribers to book contracts.

14 | SPECIAL INTERROGATORY NO. 5;

15
16
17
18
19
20
21
22
23

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in
paragraph 5 of the COMPLAINT that HAYES intermingled the assets of TUSPCO and
the Natural Estate Trust to evade TUSPCO’s liability to subscribers to book contracts.
SPECIAL INTERROGATORY NO. 6:

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
to YOUR allegation in paragraph 5 of the COMPLAINT that HAYES intermingled the
assets of TUSPCO and the Natural Estate Trust to evade TUSPCO’s liability to
subscribers to book contracts.

SPECIAL INTERROGATORY NO., 7:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 5 of the
COMPLAINT that HAYES intermingled the assets of TUSPCO and the Natural Estate

Trust to pay substantial sums to [himself] and others.

-3.
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SPECIAL INTERROGATORY NO. 8:

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in
paragraph 5 of the COMPLAINT that HAYES intermingled the assets of TUSPCO and
the Natural Estate Trust to pay substantial sums to [himself] and others.

SPECIAL INTERROGATORY NO. 9:

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain

[ to YOUR allegation in paragraph 5 of the COMPLAINT that HAYES intermingled the

assets of TUSPCO and the Natural Estate Trust to pay substantial sums to [himself] and

others.

SPECIAL INTERROGATORY NO. 10:

State with specificity all facts that refer, relate or pertain to YOUR allegation in
paragraph 5 of the COMPLAINT that HAYES dissipated the assets of TUSPCO.,

. S S = T e e
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SPECIAL INTERROGATORY NO. 11:

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in
paragraph 5 of the COMPLAINT that HAYES dissipated the assets of TUSPCO.
SPECIAL INTERROGATORY NO. 12:

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain

to YOUR allegation in paragraph 5 of the COMPLAINT that HAYES dissipated the
assets of TUSPCO. |

SPECIAL INTERROGATORY NO. 13:

State with specificity all facts that refer, relate or pertain to YOUR allegation in

paragraph 5 of the COMPLAINT that HAYES dissipated the assets of the TUSPCO
TRUST.

SPECIAL INTERROGATORY NO. 14:
Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in

paragraph 5 of the COMPLAINT that HAYES dissipated the assets of the TUSPCO
TRUST.
-4 -
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SPECIAL INTERROGATORY NO., 15:

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
to YOUR allegation in paragraph 5 of the COMPLAINT that HAYES dissipated the
assets of the TUSPCO TRUST. (For purposes of these interrogatories, the term

“TUSPCO TRUST” shall mean The Universal Scientific Publications Company, Inc.,
Book Subscription Trust.)

SPECIAL INTERROGATORY NO. 16:
State with specificity all facts that refer, relate or pertain to YOUR allegation in
paragraph 5 of the COMPLAINT that HAYES dissipated the assets of the Natural Estate

il Trust.

SPECIAL INTERROGATORY NO. 17:
Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in
paragraph 5 of the COMPLAINT that HAYES dissipated the assets of the Natural Estate

Trust.
SPECIAL INTERROGATORY NO. 18: |

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
to YOUR allegation tn paragraph 5 of the COMPLAINT that HAYES dissipated the
assets of the Natural Estate Trust.
SPECIAL INTERROGATORY NO. 19:

State with specificity all facts that refer, relate or pertain to YOUR contention in
paragraph 5 of the COMPLAINT that HAYES owes YOU a fiduciary duty.
SPECIAL INTERROGATORY NO. 20:

Identify all DOCUMENTS that refer, relate or pertain to YOUR contention in
paragraph 5 of the COMPLAINT that HAYES owes YOU a fiduciary duty.
SPECIAL INTERROGATORY NO. 21

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain

to YOUR contention in paragraph 5 of the COMPLAINT that HAYES owes YOU a
-5
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fiduciary duty.
SPECIAL INTERROGATORY NO. 22:

Identify all DOCUMENTS that refer, relate or pertain to YOUR contention that the
price of Book 1 was $400.00 per copy as alleged in paragraph 13 of the COMPLAINT.
SPECIAL INTERROGATORY NO. 23; |

If YOU contend in paragraph 19 of the COMPLAINT that HAYES made oral

representations that he was “working on the publication,” state whether the representation

was in person or via telephone.
SPECIAL INTERROGATORY NO. 24:;

Identify the date(s) that HAYES represented via the telephone that he was “working
on the publication.”

SPECIAL INTERROGATORY NO. 25;

With respect to the immediately preceding interrogatory, state with specificity
HAYES?’S oral representation(s) via telephone regarding “working on publication”.
SPECIAL INTERROGATORY NO. 26:

Identify all DOCUMENTS that refer, relate or pertain to HAYES’S oral
representation(s) via telephone regarding “working on publication”.

SPECIAL INTERROGATORY INO. 27:

IDENTIFY all PERSONS to whom HAYES represented via the telephone that he
was “working on the publication.”

SPECIAL INTERROGATORY NO. 28:
Identify the date(s) that HAYES represented orally, in person that he was “working

on the publication.”
SPECIAL INTERROGATORY NO. 29:

With respect to the immediately preceding interrogatory, state with specificity

HAYES’S oral, in person representation(s) regarding “working on publication.”
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SPECIAL INTERROGATORY NO. 30:
Identify all DOCUMENTS that refer, relate or pertain to HAYES’S oral, in person

representation(s) regarding “working on publication.”
SPECIAL INTERROGATORY NO. 31:
IDENTIFY all PERSONS to whom HAYES represented orally, in person that he

was “working on the publication.”
SPECIAL INTERROGATORY NO. 32:

State with specificity all facts that refer, relate or pertain to YOUR allegation in
paragraph 19 of the COMPLAINT that HAYES represented in writing that he was

“working on the publication.”

SPECIAL INTERROGATORY NO. 33:

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
to YOUR allegation in paragraph 19 of the COMPLAINT that HAYES represented in
writing that he was “working on the publication.”

SPECIAL INTERROGATORY NO. l34:
Identify all DOCUMENTS that refer, relate or pertain to YOUR contention

HAYES represented in writing that he was “working on the publication.”
SPECIAL INTERROGATORY NO. 35:

State the date(s) that HAYES allegedly represented in writing that he was “working
on the publication.”

SPECIAL INTERROGATORY NO. 36:

State with specificity all facts that refer, relate or pertain to YOUR allegation in

paragraph 19 of the COMPLAINT that HAYES “assured Plaintiffs that Book 1 would be
published.”

SPECIAL INTERROGATORY NO. 37:

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain

to YOUR allegation in paragraph 19 of the COMPLAINT that HAYES “assured
-7 -
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Plaintiffs that Book 1 would be published.”
SPECIAL INTERROGATORY NO. 38:

Identify all DOCUMENTS that refer, relate or pertain to YOUR contention that
refer, relate or pertain to YOUR allegation in paragraph 19 of the COMPLAINT that
HAYES “assured Plaintiffs that Book 1 would be published.”

SPECIAL INTERROGATORY NQO. 39:

IDENTIFY all PERSONS that HAYES assured in writing that Book 1 would be
published.

SPECIAL INTERROGATORY NO. 40:

State the date(s) of all DOCUMENTS where HAYES assured in writing that Book
1 would be published.

SPECIAL INTERROGATORY NO. 41: ‘

If YOU contend that HAYES “assured Plaintiffs that Book 1 would be published”
via the telephone, state the date(s) of all such assurances.
SPECIAL INTERROGATORY NO. 42:

IDENTIFY all PERSONS that HAYES “assured ... that Book 1 would be
puBlished” via the telephbne. |
SPECIAL INTERROGATORY NO. 43:

If YOU contend that HAYES “assured Plaintiffs that Book 1 would be published”
in person, state the date(s) of all such assurances.
SPECIAL INTERROGATORY NO, 44:

IDENTIFY all PERSONS that HAYES “assured ... that Book 1 would be

published” in person.

SPECIAL INTERROGATORY NO. 45:

State with specificity all facts that refer, relate or pertain to YOUR allegation in
paragraph 19 of the COMPLAINT that HAYES “encouraged Plaintiffs to wait for its [the
Book] delivery.”

-8-
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SPECIAL INTERROGATORY NO. 46:
If YOU contend that HAYES “encouraged Plaintiffs to wait for its [the Book]

delivery” in conversations via telephone, then state the date(s) of those conversations.

SPECIAL INTERROGATORY NQ. 47:

to YOUR allegation in paragraph 19 of the COMPLAINT that HAYES “encouraged
Plaintiffs to wait for its [the Book] delivery.” |
SPECIAL INTERROGATORY NO. 48:

1
2
3
4
5] IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
6
7
8
9

il If YOU contend that HAYES “encouraged Plaintiffs to wait for its [the Book]
10 } delivery” in conversations via telephone, then IDENTIFY all PERSONS that HAYES
11 |} “encouraged” in these conversations.

12 | SPECIAL INTERROGATORY NO. 49:

13 If YOU contend that HAYES “encouraged Plaintiffs to wait for its [the Book]

14 | delivery” in conversations in person, then state the date(s) of those conversations.

151 SPECIAL INTERROGATORY NO. 50:

16 If YOU contend that HAYES “encouraged Plaintiffs to wait for its [the Book]
17 | delivery” in conversations in persoﬁ, then IDENTIFY all PERSONS that HAYES
18 || “encouraged” in these conversations.

19 | SPECIAL INTERROGATORY NO. 51:

20 Identify all DOCUMENTS that refer, relate or pertain to YOUR contention that
21 || refer, relate or pertain to YOUR allegation in paragraph 19 of the COMPLAINT that
22 § HAYES “encouraged Plaintiffs to wait for its [the Book] delivery.”

23 || SPECIAL INTERROGATORY NO. 52:

.24 State the dollar amount that YOU paid for all YOUR copies of Book 1.

FaE

2.5 SPECITAL INTERROGATORY NO. 53:

€26 If YOU contend in paragraph 21 of the COMPLAINT that the publication and
3;3:7 distribution of Volume I was “in partial performance of the contract,” state the dollar
28| -9-
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amount that YOU attribute to Volume 1.
SPECIAL INTERROGATORY NO. 54:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 22 of the
COMPLAINT that HAYES made representations regarding future publication of the
remaining volumes of Book 1 at all times after Volume 1 was published.

SPECIAL INTERROGATORY NO. 55:

If YOU contend in paragraph 22 of the COMPLAINT that HAYES made
representations via telephone regarding future publication of the remaining volumes of
Book, state the dates of all such conversations.

SPECIAL INTERROGATORY NO. 56: -

IDENTIFY all PERSONS that HAYES spoke to via telephone regarding future
publication of the remaining volumes of Book 1.

SPECIAL INTERROGATORY NO. 57:

Identify all DOCUMENTS that refer, relate or pertain to HAYES’S representations
regarding future pubiication of the remaining volumes of B_ook 1.

SPECIAL INTERROGATORY NO. 58:

State the date(s) of all DOCUMENTS that refer, relate or pertain to HAYES’S
representations regarding future publication of the remaining volumes of Book 1.
SPECIAL INTERROGATORY NO. 59:

State all facts that refer, relate or pertain to YOUR allegation that HAYES
represented that the remaining volumes of Book 1 would consist of edited transcripts of
AJG’s tape recorded lectures of course V-201. (For purposes of these special
mnterrogatories, AJG shall mean Andrew J. Galambos.)

SPECIAL INTERROGATORY NO. 60:

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
to YOUR allegation that HAYES represented that the remaining volumes of Book 1 would

consist of edited transcripts of AJG’s tape recorded lectures of course V-201.
-10 -
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SPECIAL INTERROGATORY NO. 61:

If YOU contend that HAYES represented via telephone that the remaining volumes
of Book 1 would consist of edited transcripts of AJG’s tape recorded lectures of course V-
201, then state the dates of all such telephone conversations.

SPECIAL INTERROGATORY NQO. 62:

If YOU contend that HAYES represented via telephone that the remaining volumes
of Book 1 would consist of edited transcripts of AJG’s tape recorded lectures of course V-

201, then IDENTIFY all PERSONS that HAYES made such representations to via
telephone.

SPECIAL INTERROGATORY NO. 63:

If YOU contend that HAYES represented in person that the remaining volumes of
Book 1 would consist of edited transcripts of AJG’s tape recorded lectures of course V-
201, then state the dates of all such in person representations.
SPECIAL INTERROGATORY NO. 64:

IfYOU coﬁtend that HAYES represented in person that the remaining volumes of
Book 1 would consist of edited transcripts of AJ G’s tape recorded lectures of course V-
201, then IDENTIFY all PERSONS that HAYES made such representations to in person.
SPECIAL INTERROGATORY NO. 65:

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation that
HAYES represented that the remaining volumes of Book 1 would consist of edited
transcripts of AJG’s tape recorded Jectures of course V-201.

SPECIAL INTERROGATORY NO. 66:

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation that

| TUSPCO’s website represents to the public that: “The remaining three or four volumes. . .

are in progress and will consist of edited transcripts. . .”

SPECIAL INTERROGATORY NQ. 67:

If YOU contend that TUSPCO’s website represents to the public that: “The
- 11 -
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remaining three or four volumes. . . are in progress and will consist of edited transcripts. .”
then state the date(s) that TUSPCO’s website made such a representation.
SPECTAL INTERROGATORY NO. 68:

IDENTIFY all PERSONS with knowledge that TUSPCO’s website represents to
the public that: “The reméining three or four volumes. . . are in progress and will consist of
edited transcripts. .”.

SPECIAL INTERROGATORY NO. 69:

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation that
TUSPCO’s website offers to sell a first edition, hard cover copy of all volumes, including
those yet to be published, for the price of $2,500.00.

SPECIAL INTERROGATORY NO, 70:

If YOU contend that TUSPCQ’s website offers to sell a first edition, hard cover
copy of all volumes, including those yet to be published, for the price of $2,500.00, then
state the date(s) the website made that offer.

SPECIAL INTERROGATORY NO. 71:

IDENTIFY all PERSONS with knowledge that TUSPCO’s website offers to sell a
first edition, hard cover copy of all volumes, including those yet to be published, for the
price of $2,500.00.

SPECIAL INTERROGATORY NO. 72:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 26 of the
COMPLAINT that HAYES denied having any duty or obligation to publish the remaining
volumes of Book 1 to Subscribers. |
SPECIAL INTERROGATORY NO. 73: |

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in
paragraph 26 of the COMPLAINT that HAYES denied having any duty or cbligation to

publish the remaining volumes of Book 1 to Subscribers.
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SPECIAL INTERROGATORY NO. 74;

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
to YOUR allegation in paragraph 26 of the COMPLAINT that HAYES denied having
any duty or obligation to publish the remaining volumes of Book 1 to Subscribers.
SPECIAL INTERROGATORY NO. 75:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 26 of the
COMPLAINT that HAYES refused to advise plaintiffs of what steps have been or will be
taken “o fulfill the balance of the contract.”

SPECIAL INTERROGATORY NQ. 76:

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in 7
paragraph 26 of the COMPLAINT that HAYES refused to advise plaintiffs of what steps
have been or will be taken “to fulfill the balance of the contract.”

SPECTIAL INTERROGATORY NO. 77:

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
to YOUR allegation in paragraph 26 of the COMPLAINT that HAYES refused to advise
plaintiffs of what steps have been or will be taken “to fulfill the balance of the contract.”
SPECIAL INTERROGATORY NO. 78:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 26 of the
COMPLAINT that HAYES denied having any duty or obligation to account to Plaintiffs
for the assets of the TUSPCO TRUST.

SPECIAL INTERROGATORY NO. 79:

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in
paragraph in paragraph 26 of the COMPLAINT that HAYES dented having any duty or
-obligation to account to Plaintiffs for the assets of the TUSPCO TRUST.

SPECIAL INTERROGATORY NO. 80:
IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain

to YOUR allegation in paragraph 26 of the COMPLAINT that HAYES denied having
' - 13-
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11 any duty or obligation to account to Plaintiffs for the assets of the TUSPCO TRUST.

2| SPECIAL INTERROGATORY NO. 81:

3 State all facts that refer, relate or pertain to YOUR allegation in paragraph 26 of the
4 | COMPLAINT that HAYES denied having. any duty or obligation to account to Plaintiffs
5|l for the assets of the TUSPCO.

6 | SPECIAL INTERROGATORY NO. 82:

7 Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in

8 || paragraph 26 of the COMPLAINT‘the-lt HAYES denied having any duty or obligation to
9

account to Plaintiffs for the assets of the TUSPCO.
10 | SPECIAL INTERROGATORY NO. 83:
11 IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
12  to YOUR allegation in paragraph 26 of the COMPLAINT that HAYES denied having

13 || any duty or obligation to account to Plaintiffs for the assets of the TUSPCO.
14 || SPECIAL INTERROGATORY NO. 84:

15 State all facts that refer, relate or pertain to YOUR allegation in paragraph 27 of the

16 | COMPLAINT that the lectures of course V-201 are “capable” of being published in the

17 || same format as Volume 1 of Book 1 and have been or easily could be transferred to

18 || compact disc.

19§ SPECIAL INTERROGATORY NO. 85:

20 Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in
21 || paragraph 27 of the COMPLAINT that the lectures of course V-201 are “capable” of

22 |l being published in the same format as Volume 1 of Book 1 and have been or easily could

23 || be transferred to compact disc.

224 [| SPECIAL INTERROGATORY NO. 86:

325 IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
726 | to YOUR allegation in paragraph 27 of the COMPLAINT that the lectures of course V-

;~27 201 are “capable” of being published in the same format as Volume 1 of Book 1 and have
28 -14 -
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been or easily could be transferred to compact disc.
SPECIAL INTERROGATORY NO. 87:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 28 of the
COMPLAINT that Plaintiffs have repeatedly requested that HAYES account for the
assets of the TUSPCO TRUST.

‘ SPECIAL INTERROGATORY NO. 88:

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegationin

paragraph 28 of the COMPLAINT that Plaintiffs have repeatedly requested that HAYES

account for the assets of the TUSPCO TRUST.

SPECIAL INTERROGATORY NO. 89: ’
IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain

to YOUR allegation in paragraph 28 of the COMPLAINT that Plaintiffs have repeatedly

requested that HAYES account for the assets of the TUSPCO TRUST.

SPECIAL INTERROGATORY NO. 9¢:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 28 of the
COMPLAINT that Plaintiffs have repeatedly requested that HAYES account for the
assets of the TUSPCO.

SPECIAL INTERROGATORY NO. 91:

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in
paragraph 28 of the COMPLAINT that Plaintiffs have repeatedly requested that HAYES
account for the assets of the TUSPCO.

SPECIAL INTERROGATORY NO. 92:

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
to YOUR allegation in paragraph 28 of the COMPLAINT that Plaintiffs have repeatedly
requested that HAYES account for the assets of the TUSPCO.

SPECIAL INTERROGATORY NO. 93:

If YOU contend in paragraph 43 of the COMPLAINT that HAYES “breached” the
-15-
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Subscription Agreement, state with specificity how HAYES breached the agreement.

SPECIAL INTERROGATORY NO. 94:

Identify all DOCUMENTS that refer, relate or pertain to how HAYES “breached”
the Subscription Agreement.
SPECIAL INTERROGATQRY NO. 95:

IDENTIFY all PERSONS with knowledge of how HAYES “breached” the

Subscription Agreement.
SPECIAL INTERROGATORY NO. 96:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 43 of the
COMPLAINT that HAYES has an obligation to account to plaintiffs for the assets in the
TUSPCO TRUST. '

SPECIAL INTERROGATORY NO. 97: |

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation that
HAYES has an obligation to account to plaintiffs for the assets in the TUSPCO TRUST.
SPECIAL INTERROGATORY NO. 98: “

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
to YOUR allegation that HAYES has an obligation to account to plaintiffs for the assets in
the TUSPCO TRUST.

SPECIAL INTERROGATORY NO. 99:
State all facts that refer, relate or pertain to YOUR allegation in paragraph 43 of the

COMPLAINT that HAYES has an obligation to account to plaintiffs for the assets of
TUSPCO. |

SPECIAL INTERROGATORY NO. 100:

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation that
HAYES has an obligation to account to plaintiffs for the assets fo the TUSPCO.
SPECIAL INTERROGATORY NO. 101:

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
-16 -
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to YOUR allegation that HAYES has an obligation to account to plaintiffs for the assets of
TUSPCO.
SPECIAL INTERROGATORY NO. 102:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 43 of the
COMPLAINT that Defendants have an obligation to advise YOU of the progress, if any,
of efforts to fulfill TUSPCO’s obligations under the agreement.

SPECIAL INTERROGATORY NO. 103;

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in
paragraph 43 of the COMPLAINT that Defendants have an obligation to advise YOU of
the progress, if any, of efforts to fulfill TUSPCQ’S obligations under the agreement.
SPECIAL INTERROGATORY NO. 104:

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain

to YOUR allegation in paragraph 43 of the COMPLAINT that Defendants have an
obligation to advise YOU of the progress, if any, of efforts to fulfill TUSPCO’s

obligations under the agreement.

SPECIAL INTERROGATORY NO. 105:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 43 of the
COMPLAINT that Defendants, or any one of them, have any obligation to plaintiffs to
“deliver the balance of Book 1.”

SPECIAL INTERROGATORY NO. 106:

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in
paragraph 43 of the COMPLAINT that Defendants, or any one of them, have any
obligation to plaintiffs to “deliver the balance of Book 1.”

SPECIAL INTERROGATORY NO. 107:

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
to YOUR allegation in paragraph 43 of the COMPLAINT that Defendants, or any one of

them, have any obligation to plaintiffs to “deliver the balance of Book 1.”
-17 -
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SPECIAL INTERROGATORY NO. 108:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 43 of the
COMPLAINT that Defendants, or any one of them, have any obligation to YOU to
“refund any amount.”

SPECIAL INTERROGATORY NO. 109:

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in

t paragfa.ph 43 of the COMPLAINT that Defendants, or any one of them, have any

obligation to YOU to “refund any amount.”
SPECTAL INTERROGATORY NO. 110:

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
to YOUR allegation in paragraph 43 of the COMPLAINT that Defendants, or any one of
them; have any obligation to YOU to “refund any amount.”

SPECTAL INTERROGATORY NO. 111:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 46 of the

15 | COMPLAINT that “[alt all relevant times, a fiduciary relationship existed between

Plaintiffs” and HAYES.
SPECIAL INTERROGATORY NO. 112:

State the date(s) that YOU contend that a fiduciary relationship existed between
YOU and HAYES.

SPECIAL INFTERROGATORY NO. 113:

Identify all DOCUMENTS that reflect a fiduciary relationship between YOU and
HAYES.

SPECTAL INTERROGATORY NO. 114:

IDENTIFY all PERSONS with knowledge of the date(s) that a fiduciary
relationship existed between YOU and HAYES.
SPECIAL INTERROGATORY NO. 115:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 46 of the
- 18-
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COMPLAINT that HAYES “voluntarily accepted the Plaintiffs’ trust and confidence.”
SPECIAL INTERROGATORY NO. 116: 7

State the date that YOU contend HAYES “voluntarily accepted the Plaintiffs’ trust
and confidence.”

| SPECIAL INTERROGATORY NO. 117:
Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in
paragraph 46 of the COMPLAINT that HAYES “voluntarily accepted the Plaintiffs’ trust

ll and confidence.”
SPECIAL INTERROGATORY NO. 118:

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
to YOUR allegation in paragraph 46 of the COMPLAINT that HAYES “voluntarily
accepted the Plainﬁffs’ trust and confidence.”

SPECIAL INTERROGATORY NO. 119:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 47 of the
COMPLAINT that HAYES improperly expended funds of the TUSPCO TRUST.
SPECIAL INTERROGATORY NO. 120:

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in

paragraph 47 of the COMPLAINT that HAYES improperly expended funds of the
TUSPCO TRUST.

SPECIAL INTERROGATORY NO. 121:

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
to YOUR allegation in paragraph 47 of the COMPLAINT that HAYES improperly
expended funds of the TUSPCO TRUST.

SPECIAL INTERROGATORY NO. 122:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 47 of the
COMPLAINT that HAYES improperly expended funds of TUSPCO.
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SPECIAL INTERROGATORY NO, 123:
Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in

paragraph 47 of the COMPLAINT that HAYES improperly expended funds of TUSPCO.
SPECTAL INTERROGATORY NO. 124:

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
to YOUR allegation in paragraph 47 of the COMPLAINT that HAYES improperly
expended funds of TUSPCO.
| SPECIAL INTERROGATORY NO. 125:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 47 of the
COMPLAINT that HAYES improperly expended funds of the Natural Estate Trust.
SPECIAL INTERROGATORY NO. 126:

12| Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in

13
14
15
16
17
18
19
20

paragraph 47 of the COMPLAINT that HAYES impropetly expeﬁded funds of the
Natural Estate Trust.

SPECIAL INTERROGATORY NO. 127:

IDENTIFY all PERSONS YOU claim are “unauthorized recipients” of funds from
the TUSPCO TRUST.
SPECIAL INTERROGATORY NO. 128:

Identify all DOCUMENTS that refer, relate or pertain to YOUR contention that
“unauthorized recipients” received funds from the TUSPCO TRUST. |

21 | SPECIAL INTERROGATORY NO. 129:

22
23
124
e
28

IDENTIFY all PERSONS YOU claim are “anauthorized recipients” of funds from
TUSPCO. '

SPECIAL INTERROGATORY NO. 130:

Identify all DOCUMENTS that refer, relate or pertain to YOUR contention that
“unauthorized recipients” received funds from TUSPCO. |
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SPECIAL INTERROGATORY NO. 131:

IDENTIFY all PERSONS YOU claim are “unauthorized recipients” of funds from
the Natural Estate Trust.

SPECIAL INTERROGATORY NO. 132:

Identify all DOCUMENTS that refer, relate or pertain to YOUR contention that
“unauthorized recipients” received funds from the Natural Estate Trust.

SPECIAL INTERROGATORY NO. 133:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 48 of the
COMPLAINT that HAYES should be adjudged individually liable to Plaintiffs.
SPECIAL INTERROGATORY NO. 134: - |

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation that
HAYES should be adjudged individually liable to Plaintiffs.

SPECTIAL INTERROGATORY NO. 135:

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain

to YOUR allegation that HAYES should be adjudged individually liable to Plaintiffs.

DATED: November 17, 2006 LACEY, DUNN & DO
A Professional Corporation

By: _@m/ é/n“//f*/\

KEVIN S. LACEY @
CATHERINE L. SEKELY

Attorneys for Defendant

Charles W. Hayes
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DECLARATION OF CATHERINE L. SEKELY RE ADDITIONAL DISCOVERY

I, Catherine L. Sekely, declare as follows:

1. I am an attorney at law duly licensed to practice before all the courts in the -
State of California, and am an associate in the law firm of Lacey, Dunn & Do, A
Professional Corporation, attorneys for defendant Charles W. Hayes (“Mr: Hayes").

2. I am thoroughly familiar with the content of this file and if called to testify as
to the facts contained in this declaration I could, and would, testify to those facts based

upon my own personal knowledge.

i .. ey »
3. This declaration is submitted in support of Mr. Hayes’s request for additional

discovery.
4. I am propounding to plaintiff the attached set of special interrogatories.

5. This first set of special interrogatories will cause the total number of

specially prepared interrogatories propounded to plaintiff to exceed the number of speciatly
prepared interrogatories permitted by Section [1] of section 2030.030 of the Code of Civil
Procedure.

6. This first set of specially prepared interrogatories contains a total of 135
spectally prepared interrogatories. This will cause the total number of specially prepared
interrogatories served on plaintiff to exceed the number of specially prepared
interrogatories permitted by Section [1] of section 2030.030 of the Code of Civil Procedure
by 100 interrogatories.

7. I have personally drafted each of the questions mn this set of interrogatories.

8. This number of questions 1s warranted under Section [1] of section 2030.030
of the Code of Civil Procedure because of the complexity of the issues raised in plaintiff’s
complaint as well as the vast number of existing and potential factual issues in this case.
Further, because of the complexity and number of issues in this case, allowing Mr. Hayes
to submit additional discovery will greatly reduce the financial burden on all parties which

would necessarily result from conducting discovery by other means.
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9. None of the questions in this set of interrogatories is being propounded for
I any improper purpose, such as to harass the plaintiff, or the plaintiff's attorney, to whom
these specially prepared interrogatories are directed, or to cause unnecessary delay or

needless increase in the cost of litigation.

I declare under penalty of perjury, under the laws of the State of California, that the

(V- I - Y B - S

foregoing is true and correct.

Executed on this 17" day of November 2006, at Glendale, California.

%g%@%/\@ .
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KEVIN S. LACEY, State Bar #140918
CATHERINE L. SEKELY, State Bar #229095
LACEY, DUNN & DO

A Professional Corporation

315 W. Arden Avenue, Suite 11

Glendale, California 91203

(818) 291-9858

Attorney for Defendant Charles W. Hayes

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES
CENTRAL DISTRICT

FREDERIC G. MARKS, JOSEPH HENTZ, CASE NO. BC352639

STUART SMITH, JEAN MOLLENHAUER,) [Hon. Kenneth R. Freeman, Dept. 64]
ROGAN COOMBS, JOSEPH DROLL, :
GREGG ROOTEN, THOMAS R. WOOD,

MARILYN WOOD, GREG STAININGER, DEFENDANT CHARLES W.

and JOHN FOUNTAIN, - HAYES’S SPECIAL
INTERROGATORIES TO
Plaintiffs, PLAINTIFF JOSEPH HENTZ [SET
ONE}; DECLARATION OF
vs. CATHERINE L. SEKELY RE

ADDITIONAL DISCOVERY
WAYNE JOYNER and CHARLES W.

HAYES, individuaily and as Trustees of
THE UNIVERSAL SCIENTIFIC
PUBLICATIONS COMPANY TRUST,
THE UNIVERSAL SCIENTIFIC
PUBLICATIONS COMPANY, INC., THE
NATURAL ESTATE TRUST, and DOES 1
through 50, Inclusive,

Defendants.

PROPOUNDING PARTY:  DEFENDANT CHARLES W. HAYES
RESPONDING PARTY: PLAINTIFF JOSEPH HENTZ
SET NUMBER: ONE

TO ALL PARTIES AND THEIR RESPECTIVE ATTORNEYS OF RECORD:
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PLEASE TAKE NOTICE that defendant Charles W. Hayes hereby submits to
plaintiff Joseph Hentz the attached first set of special interrogatories pursuant to Code of
Civil Procedure Section 2030.010 ef seq.

SPECIAL INTERROGATORIES
SPECIAL INTERROGATORY NO. 1:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 5 of the
COMPLAINT that “HAYES intermingled the assets of TUSPCO and the Natural Estate
Trust to suit [his] own convenience.” (For purposes of these interrogatories, the terms
“YOU” and “YOUR™ shall mean plaintiff, Joseph Hentz, his officers, employees, agents
and representatives. For purposes of these special interrogatories, the term
“COMPLAINT?” shall mean the complaint for declaratory relief, specific performance,
breach of contract, and breach of fiduciary duty Marks ef al. v. Joyner, et al., Los Angeles
Superior Court Case No. BC352639. For purposes of these interrogatories, the term
“HAYES” shall mean defendant Charles W. Hayes, an individual. For purposes of these
interrogatories, the te;‘m “TUSPCO” shall mean The Universal Scientific Publications
Company, Inc.)

SPECIAL INTERROGATORY NO, 2:

Identify all DOCUMENTS that refer, relate or pértain to YOUR allegation in
paragraph 5 of the COMPLAINT that “HAYES intermingled the assets of TUSPCO and
the Natural Estate Trust to suit [his] own convenience.” (For purposes of these special
interrogatories, the term “DOCUMENT?” shall mean any and all “writings,” as that termis
defined in California Evidence Code Section 250 and California Code of Civil Procedure
Section 231, including but not limited to any tangible items which contain handwriting,
type writing, printing, photostatic reproduction, photographic reproduction, electronic
reproduction, and any other form of communications or representation whether produced,
reproduced or stored on paper, cards, tapes, discs, belts, charts, films (including microfilm

or microfiche), computer storage devices or any other medium of recordation.)
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SPECIAL INTERROGATORY NO. 3:

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
to YOUR allegation in paragraph 5 of the COMPLAINT that “HAYES intermingled the
assets b’f TUSPCO and the Natural Estate Trust to suit [his] own convenience.”

(For purposes of these interrogatories, the term “IDENTIFY” shall mean, when applied to
a person, to list the name, title, function and last known telephone number and address.
For purposes of these mterrogatories, the term “PERSONS” shall mean the plural as well
as the singular, any natural person or any firm, association, partnership, corporation or
other form of lega] identity unless the context clearly dictates to the contrary.)

SPECIAL INTERROGATORY NO. 4:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 5 of the
COMPLAINT that HAYES mtermingled the assets of TUSPCO and the Natural Estate
Trust to evade TUSPCO’s liability to subscribers to book contracts.

SPECIAL INTERROGATORY NO. 5:

Identify all DOCUMENTS that refer, relate or pertaiﬁ to YOUR allegation in
paragraph 5 of the COMPLAINT that HAYES intermingled the assets of TUSPCO and
the Natural Estate Trust to evade TUSPCO’s liability to subscribers to book contracts.
SPECIAL INTERROGATORY NO. 6:

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain

to YOUR allegation in paragraph 5 of the COMPLAINT that HAYES intermingled the

|| assets of TUSPCO and the Natural Estate Trust to evade TUSPCO’s Lability to

subscribers to book contracts.

SPECIAL INTERROGATORY NO. 7:

State ali facts. that refer, relate or pertain to YOUR allegation in paragraph 5 of the
COMPLAINT that HAYES intermingled the assets of TUSPCO and the Natural Estate

Trust to pay substantial sums to [himself] and others.
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SPECIAL INTERROGATORY NO. 8:

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in
paragraph 5 of the COMPLAINT that HAYES intermingled the assets of TUSPCO and
the Natural Estate Trust to pay substantial sums to [himself] and others.

SPECIAL INTERROGATORY NO. 9:

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
to YOUR allegation in paragraph 5 of the COMPLAINT that HAYES intermingled the
assets of TUSPCO and the Natural Estate Trust to pay substantial sums to [himself] and

others.

SPECIAL INTERROGATORY NO. 10:

State with specificity all facts that refer, relate or pertain to YOUR allegation in
paragraph 5 of the COMPLAINT that HAYES dissipated the assets of TUSPCO.
SPECIAL INTERROGATORY NO. 11:

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in
paragraph 5 of the COMPLAINT that HAYES dissipated the assets of TUSPCO.
SPECIAL INTERROGATORY NO., 12:

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain

| to YOUR allegation in paragraph 5 of the COMPLAINT that HAYES dissipated the

assets of TUSPCO.
SPECIAL INTERROGATORY NO. 13:

State with specificity all facts that refer, relate or pertain to YOUR allegation in

paragraph 5 of the COMPLAINT that HAYES dissipated the assets of the TUSPCO
TRUST.

SPECIAL INTERROGATORY NO. 14:

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in

paragraph 5 of the COMPLAINT that HAYES dissipated the assets of the TUSPCO
TRUST.
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SPECIAL INTERROGATORY NO. 15:

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
to YOUR allegation in paragraph 5 of the COMPLAINT that HAYES dissipated the
assets of the TUSPCO TRUST. (For purposes of these interrogatories, the term
“TUSPCO TRUST” shall mean The Universal Scientific Publications Company, Inc.,
Book Subscription Trust.)

SPECIAL INTERROGATORY NO. 16:

FI

State with specificity all facts that refer, relate or pertain to YOUR allegation in
J paragraph 5 of the COMPLAINT that HAYES dissipated the assets of the Natural Estate
Trust.

SPECIAL INTERROGATORY NGQ. 17:

|

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in _
paragraph 5 of the COMPLAINT that HAYES dissipated the assets of the Natural Estate

Trust.

SPECIAL INTERROGATORY NO. 18:

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain

to YOUR allegation in paragraph 5 of the COMPLAINT that HAYES dissipated the
assets of the Natural Estate Trust.

SPECIAL INTERROGATORY NO. 19:;

State with specificity all facts that refer, relate or pertain to YOUR contention in
parag'raph 5 of the COMPLAINT that HAYES owes YOU a fiduciary duty.
SPECIAL INTERROGATORY NO. 20;

Idéntify all DOCUMENTS that refer, relate or pertain to YOUR contention in
paragraph 5 of the COMPLAINT that HAYES owes YOU a fiduciary duty.
SPECIAL INTERROGATORY NQ. 21:

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain

to YOUR contention in paragraph 5 of the COMPLAINT that HAYES owes YOU a
-5
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fiduciary duty.
SPECIAL INTERROGATORY NO. 22:
Identify all DOCUMENTS that refer, relate or pertain to YOUR contention that the

price of Book 1 was $400.00 per copy as alleged in paragraph 13 of the COMPLAINT.
SPECIAL INTERROGATORY NO. 23:

If YOU contend in paragraph 19 of the COMPLAINT that HAYES made oral
representations that he was “working on the publication,” state whether the representation
was in person or via telephone.

SPECIAL INTERROGATORY NOQO. 24:

Identify the date(s) that HAYES represented via the telephone that he was “working

on the publication.”
SPECIAL INTERROGATORY NO. 25;

With respect to the immediately preceding interrogatory, state with specificity

14 “ HAYES’S oral representation(s) via telephone regarding “working on publication™.

SPECIAL INTERROGATORY NOQ. 26;
Identify all DOCUMENTS that refer, relate or pertain to HAYES’S oral

representation(s) via telephone regarding “working on publication”.

SPECIAL INTERROGATORY NO. 27:

IDENTIFY all PERSONS to whom HAYES represented via the telephone that he
was “working on the publication.”

SPECIAL INTERROGATORY NO. 28:
Identify the date(s) that HAYES represented orally, in person that he was “working

on the publication.”

SPECIAL INTERROGATORY NO. 29:

With respect to the immediately preceding interrogatory, state with specificity

HAYES’S oral, n person representation(s) regarding “working on publication.”

_6-
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SPECIAL INTERROGATORY NO. 30:
Identify all DOCUMENTS that refer, relate or pertain to HAYES’S oral, in person |
representation(s) regarding “working on publication.”
SPECIAL INTERROGATORY NO. 31:
IDENTIFY all PERSONS to whom HAYES represented orally, in person that he

was “working on the publication.”
SPECIAL INTERROGATORY NO. 32:

State with specificity all facts that refer, relate or pertain to YOUR allegation in
paragraph 19 of the COMPLAINT that HAYES represented in writing that he was
“working on the publication.”

SPECIAL INTERROGATORY NO. 33:

_ IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
to YOUR allegation in paragraph 19 of the COMPLAINT that HAYES represented in
writing that he was “working on the publication.”

SPECIAL INTERROGATORY NO. 34:

Identify all DOCUMENTS that refer, relate or pertain to YOUR contention
HAYES represented in writing that he was “working on the publication.”

18 |‘ SPECIAL INTERROGATORY NO. 35:

State the date(s) that HAYES allegedly represented in writing that he was “working

on the pubhcation.”

SPECIAL INTERROGATORY NO. 36:

State with specificity all facts that refer, relate or bertain to YOUR allegation in

paragraph 19 of the COMPLAINT that HAYES “assured Plaintiffs that Book 1 would be
published.”

SPECIAL INTERROGATORY NO. 37:

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain

to YOUR allegation in paragraph 19 of the COMPLAINT that HAYES “assured
_7-
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Plaintiffs that Book 1 would be published.”
SPECIAL INTERROGATORY NO. 38:

Identify all DOCUMENTS that refer, relate or pertain to YOUR contention that
refer, relate or pertamn to YOUR allegation in paragraph 19 of the COMPLAINT that
HAYES “assured Plaintiffs that Book 1 would be published.”

SPECIAL INTERROGATORY NO. 39:

IDENTIFY all PERSONS that HAYES assured in writing that Book 1 would be
published.

SPECIAL INTERROGATORY NO. 40: _ ‘

State the date(s) of all DOCUMENTS where HAYES assured in writing that Book

Y 1 would be published.

SPECIAL INTERROGATORY NO. 41;

If YOU contend that HAYES “assured Plaintiffs that Book 1 would be published”
via the telephone, state the date(s) of all such assurances.
SPECIAL INTERROGATORY NO. 42:

IDENTIFY all PERSONS that HAYES “assured ... that Book 1 would be
published” via the telephone.
SPECTAL INTERROGATORY NO. 43:

If YOU contend that HAYES “assured Plaintiffs that Book 1 would be published”
in person, state the date(s) of all such assurances.
SPECIAL INTERROGATORY NO. 44:

IDENTIFY all PERSONS that HAYES “assured ... that Book 1 would be

published” in person.
SPECIAL INTERROGATORY NO. 45:

State with specificity all facts that refer, relate or pertain to YOUR allegation in
paragraph 19 of the COMPLAINT that HAYES “encouraged Plaintiffs to wait for its [the
Book] delivery.”

-8-
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SPECIAL INTERROGATORY NO. 46:

If YOU contend that HAYES “encouraged Plaintiffs to wait for its [the Book]

delivery” in conversations via telephone, then state the date(s) of those conversations.

SPECIAL INTERROGATORY N O; 47:

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
| to YOUR allegation in paragraph 19 of the COMPLAINT that HAYES “encouraged
Plaintiffs to wait for its [the Book] delivery.”
SPECIAL INTERROGATORY NO. 48:

I YOU contend that HAYES “encouraged Plaintiffs to wait for its {the Book]
delivery” in conversations via telephone, then IDE_NTIFY all PERSONS that HAYES

“encouraged” in these conversations.

|
SPECIAL INTERROGATORY NO. 49:

If YOU contend that HAYES “encouraged Plaintiffs to wait for its [the Book]

delivery” in conversations in person, then state the date(s) of those conversations.

SPECIAL INTERROGATORY NO. 50:

If YOU contend that HAYES “encouraged Plaintiffs to wait for its [the Book]
delivery” in conversations in person, then IDENTIFY all PERSONS that HAYES
“encouraged” in these conversations.

SPECIAL INTERROGATORY NO. 51:

Identify all DOCUMENTS that refer, relate or pertaiﬁ to YOUR contention that
refer, relate or pertain to YOUR allegation in paragraph 19 of the COMPLAINT that
HAYES “encouraged Plaintiffs to wait for its [the Book] delivery.”

SPECIAL INTERROGATORY NO. 52:

State the dollar amount that YOU paid for all YOUR copies of Book 1.
SPECIAL INTERROGATORY NO. 53:
If YOU contend in paragraph 21 of the COMPLAINT that the publication and

distribution of Volume 1 was “in partial performance of the contract,” state the dollar

-9.
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amount that YOU attribute to Volume 1.
SPECIAL INTERROGATORY NO. 54;

State all facts that refer, relate or pertain to YOUR allegation in paragraph 22 of the
COMPLAINT that HAYES made representations regarding future publication of the
remaining volumes of Book 1 at all times after Volume 1 was published.

SPECIAL INTERROGATORY NO. 55:

If YOU contend in paragraph 22 of the COMPLAINT that HAYES made
representations via telephone regarding future publication of the remaining volumes of
Book, state the dates of all such conversations.

SPECIAL INTERROGATORY NO. 56: _

IDENTIFY all PERSONS that HAYES spoke to via telephone regarding future
publication of the remaining volumes of Book 1.

SPECIAL INTERROGATORY NQ. 57:

Identify all DOCUMENTS that refer, relate or pertain to HAYES’S representations
regarding future publication of the I:emaining volumes of Book 1.

SPECIAL INTERROGATORY NO. 58:

State the date(s) of all DOCUMENTS that refer, relate or pertain to HAYES’S
representations regarding future publication of the remaining volumes of Book 1.
SPECIAL INTERROGATORY NO. 59; _

State all facts that refer, relate or pertain to YOUR allegation that HAYES
represented that the remaining volumes of Book 1 would consist of edited transcripts of
AJG’s tape recorded lectures of course V-201. (For purposes of these special
interrogatories, AJG shall mean Andrew J. Galambos.)

SPECTAL INTERROGATORY NO. 60:

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
to YOUR allegation that HAYES represented that the remaining volumes of Book 1 would

consist of edited transcripts of AJG’s tape recorded lectures of course V-201.
-10-
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SPECIAL INTERROGATORY NO. 61:
If YOU contend that HAYES represented via telephone that the remaining volumes
of Book 1 would consist of edited transcripts of AJG’s tape recorded lectures of course V-

| 201, then state the dates of all such telephone conversations.

SPECIAL INTERROGATORY NO. 62:

1I£YOU contend that HAYES represented via telephone that the remaining volumes
of Book 1 would consist of edited transcripts of AJG’s tape recorded lectures of course V-
il 201, then IDENTIFY all PERSONS that HAYES made such representations to via
telephone.
SPECIAL INTERROGATORY NO. 63:

1f YOU contend that HAYES represented in person that the remaining volumes of
il Book 1 would consist of edited transcripts of AJG’s tape recorded lectures of course V-
201, then state the dates of all such in person representations.

SPECIAL INTERROGATORY NO. 64:

If YOU contend that HAYES represented in person that the remaining volumes of
Book 1 Wbuld constst of edited transcripts of AJG's tape recorded lectures of course V-
201, then IDENTIFY all PERSONS that HAYES made such representations to in person.
SPECIAL INTERROGATORY NO. 65:

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation that
HAYES represented that the remaining volumes of Book 1 would consist of edited
transcripts of AJG’s tape recorded lectures of course V-201.

SPECIAL INTERROGATORY NO. 66:

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation that
TUSPCO’s website represents to the public that: “The remaining three or four volumes. . .
are 1 progress and will consist of edited transcripts. . .”

SPECIAL INTERROGATORY NO. 67:

1f YOU contend that TUSPCO’s website represents to the public that: “The
-11 -
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remaining three or four volumes. . . are in progress and will consist of edited transcripts. .”
then state the date(s) that TUSPCO’s website made such a representation.
SPECIAL INTERROGATORY NO. 68:

IDENTIFY all PERSONS with knowledge that TUSPCO’s website represents to
the public that: “The remaining three or four volumes. . . are in progress and will consist of
edited transcripts. .”.

SPECIAL INTERROGATQRY NO. 69:

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation that
TUSPCO’s website offers to sell a first edition, hard cover copy of all volumes, incluaing
those yet to be published, for the price of $2,500.00.

SPECIAL INTERROGATORY NO. 70: _

If YOU contend that TUSPCO’s website offers to sell a first edition, hard cover
copy of all volumes, including those yet to be published, for the price of $2,500.00, then
state the date(s) the website made that offer.

SPECIAL INT]éRROGATORY NO. 71:

IDENTIFY all PERSONS with knowledge that TUSPCO’s website offers to sell a
first edition, hard cover copy of all volumes, including those yet to be published, for the
price of $2,500.00. |
SPECIAL INTERROGATORY NO. 72:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 26 of the
COMPLAINT that HAYES denied having any duty or obligation to publish the remaining
volumes of Book 1 to Subscribers.

SPECIAL INTERROGATORY NO. 73:

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in

paragraph 26 of the COMPLAINT that HAYES denied having any duty or obligation to

publish the remaining volumes of Book 1 to Subscribers.

-12-
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SPECIAL INTERROGATORY NO. 74:

IDENTIFEY 2all PERSONS with knowledge of the facts that refer, relate or pertain
to YOUR allegation in paragraph 26 of the COMPLAINT that HAYES denied having
any duty or obligation to publish the remaining volumes of Book 1 to Subscribers.

SPECIAL INTERROGATORY NO. 75:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 26 of the
COMPLAINT that HAYES refused to advise plaintiffs of what steps have been or will be
taken “to fulfill the balance of the contract.”

SPECIAL INTERROGATORY NO. 76:

Identify all DOCUMEN TS that refer, relate or pertain to YOUR allegation in
paragraph 26 of the COMPLAINT that HAYES refused to advise plaintiffs of what steps

12 | have been or will be taken “to fulfill the balance of the contract.”
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SPECIAL INTERROGATORY NO. 77:

IDENTIFY ajl PERSONS with knowledge of the facts that refer, relate or pertain
to YOUR allegation in paragraph 26 of the COMPLAINT that HAYES refused to advise
plaintiffs of what steps have been or will be taken “to fulfill the balance of the contract.”
SPECIAL INTERROGATORY NO. 78;

State all facts that refer, relate or pertain to YOUR allegation in paragraph 26 of the
COMPLAINT that HAYES denied having any duty or obligation to account to Plaintiffs
for the assets of the TUSPCO TRUST.

21 | SPECIAL INTERROGATORY NO. 79:

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in
paragraph in paragraph 26 of the COMPLAINT that HAYES denied having any duty or
obligation to account to Plaintiffs for the assets of the TUSPCO TRUST.

SPECIAL INTERROGATORY NO. 80:
IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain

to YOUR allegation in paragraph 26 of the COMPLAINT that HAYES denied having
- 13-
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any duty or obligation to account to Plaintiffs for the assets of the TUSPCO TRUST.
SPECIAL INTERROGATORY NQ. 81:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 26 of the
COMPLAINT that HAYES denied having any duty or obligation to account to Plaintiffs

for the assets of the TUSPCO.

SPECIAL INTERROGATORY NO. 82:

Identify all DOCUNIEN"I_‘S that refer, relate or pertain to YOUR allegation in
paragraph 26 of the COMPLAINT that HAYES denied having any duty or obligation to
account to Plaintiffs for the assets of_ the TUSPCO. |
SPECIAL INTERROGATORY NO. 83: ,

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
to YOUR allegation in paragraph 26 of the COMPLAINT that HAYES denied having -
any duty or obligation td account to Plaintiffs for the assets of the TUSPCO.

SPECIAL INTERROGATORY NO. 84:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 27 of the
COMPLAINT that the lectures of course V-201 are “capable” of being published in the

same format as Volume 1 of Book 1 and have been or easily could be transferred to

compact disc.
SPECIAL INTERROGATORY NO. 85:

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in
paragraph 27 of the COMPLAINT that the lectures of course V-201 are “capable” of
being published in the same format as Volume 1 of Book 1 and have been or easily could
be transferred to compact disc.

SPECIAL INTERROGATORY NO. 86:

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain

to YOUR allegation in paragraph 27 of the COMPLAINT that the lectures of course V-

201 are “capable” of being published in the same format as Volume 1 of Book 1 and have

.14 -
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been or easily could be transferred to compact disc.

SPECIAL INTERROGATORY NO. 87:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 28 of the
COMPLAINT that Plaintiffs have repeatedly requested that HAYES account for the
assets of the TUSPCO TRUST.

SPECIAL INTERROGATORY NO. 88:

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in
paragraph 28 of the COMPLAINT that Plaintiffs have repeatedly requested that HAYES
account for the assets of the TUSPCO TRUST.

SPECIAL INTERROGATORY NO. 89:

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
to YOUR allegation in paragraph 28 of the COMPLAINT that Plaintiffs have repeatedly
requested that HAYES account for the assets of the TUSPCO TRUST.

SPECIAL INTERROGATORY NO. 90:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 28 of the

16 } COMPLAINT that Plaintiffs have repeatedly requested that HAYES account for the

17
18
19
20
21

assets of the TUSPCO.
SPECIAL INTERROGATORY NO. 91:
Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in

paragraph 28 of the COMPLAINT that Plaintiffs have repeatedly requested that HAYES
account for the assets of the TUSPCO.

| SPECIAL INTERROGATORY NO. 92:

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
to YOUR allegation in paragraph 28 of the COMPLAINT that Plaintiffs have repeatedly
requested that HAYES account for the assets of the TUSPCO.

SPECTAL INTERROGATORY NQ. 93:

If YOU contend in paragraph 43 of the COMPLAINT that HAYES “breached” the
-15-
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Subscription Agreement, state with specificity how HAYES breached the agreement.
SPECIAL INTERROGATORY NO. 94:
Identify all DOCUMENTS that refer, relate or pertain to how HAYES “breached”

the Subscription Agreement.
SPECIAL INTERROGATORY NO., 95:
IDENTIFY all PERSONS with knowledge of how HAYES “breached” the

Subscription Agreement.
SPECIAL INTERROGATORY NO. 96:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 43 of the
COMPLAINT that HAYES has an obligation to account to plaintiffs for the assets in the
TUSPCO TRUST. |
SPECIAL INTERROGATORY NO. 97: _ _

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation that
HAYES has an obligation to account to plaintiffs for the assets in the TUSPCO TRUST.
SPECIAL INTERROGATORY NO. 98: |

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain

to YOUR allegation that HAYES has an obligation to account to plaintiffs for the assets m
the TUSPCO TRUST.

SPECIAL INTERROGATORY NO. 99:
State all facts that refer, relate or pertain to YOUR allegation in paragraph 43 of the

COMPLAINT that HAYES has an obligation to account to plaintiffs for the assets of
TUSPCO.

SPECIAL INTERROGATORY NO. 100:

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation that

HAYES has an obligation to account to plaintiffs for the assets fo the TUSPCO.
SPECIAL INTERROGATORY NO, 101:

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
- 16 -
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to YOUR allegation that HAYES has an obligation to account to plaintiffs for the assets of
TUSPCO.

SPECIAL INTERROGATORY NO. 102:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 43 of the
COMPLAINT that Defendants have an obligation to advise YOU of the progress, if any,
of efforts to fulfill TUSPCO’s obligations under the agreement.

SPECIAL INTERROGATORY NO. 103;

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in
paragraph 43 of the COMPLAINT that Defendants have an obligation to advise YOU of
the progress, if any, of efforts to fulfill TUSPCO’s obligaﬁons under the agreement.
SPECIAL INTERROGATORY NO. 104:

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
to YOUR allegation in paragraph 43 of the COMPLAINT that Defendants have an
| obligation to advise YOU of the progress, if any, of efforts to fulfill TUSPCO’s

obligations under the agreement.

SPECIAL INTERROGATORY NO. 105:

‘ State all facts that refer, relate or pertain to YOUR allegation in paragraph 43 of the
‘ COMPLAINT that Defendants, or any one of them, have any obligation to plaintiffs to
“deliver the balance of Book 1.” |

SPECIAL INTERROGATORY NO. 106:

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in
paragraph 43 of the COMPLAINT that Defendants, or any one of them, have any
obligation to plaintiffs to “deliver the balance of Book 1.”

SPECIAL INTERROGATORY NO. 107:

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
to YOUR aliegation in paragraph 43 of the COMPLAINT that Defendants, or any one of

them, have any obligation to plaintiffs to “deliver the balance of Book 1.”
-17-
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SPECIAL INTERROGATORY NO. 108:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 43 of the
COMPLAINT that Defendants, or any one of them, have any obligation to YOU to
“refund any amount.” |
! SPECIAL INTERROGATORY NO. 109;

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in
paragraph 43 of the COMPLAINT that Defendants, or any one of them, have any
obligation to YOU to “refund any amount.”
| SPECIAL INTERROGATORY NO. 110:

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertamn
to YOUR allegation in paragraph 43 of the COMPLAINT that Defendants, or any one of
them, have any obligation to YOU to “refund any amount.”

SPECIAL INTERROGATORY NO. 111:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 46 of the
i COMPLAINT that “[a]t all relevant times, a fiduciary relationship existed between
Plaintiffs” and HAYES.

SPECIAL INTERROGATORY NO. 112:

| State the date(s) that YOU contend that a fiduciary relationship existed between
YOU and HAYES.

SPECTAL INTERROGATORY NQ. 113:

Identify all DOCUMENTS that reflect a fiduciary relationship between YOU and
HAYES. |

SPECIAL INTERROGATORY NO. 114:

IDENTIFY all PERSONS with knowledge of the date(s) that a fiduciary
relationship existed between YOU and HAYES.
SPECIAL INTERROGATORY NO. 115:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 46 of the
-18 -
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COMPLAINT that HAYES “voluntarily accepted the Plaintiffs’ trust and confidence.”
SPECIAL INTERROGATORY NO. 116;

State the date that YOU contend HAYES “voluntarily accepted the Plaintiffs’ trust

and confidence.”

SPECIAL INTERROGATORY NO. 117:

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in
paragraph 46 of the COMPLAINT that HAYES “voluntarily accepted the Plaintiffs’ trust

and confidence.”
SPECIAL INTERROGATORY NO. 118: ,
IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
to YOUR allegation in paragraph 46 of the COMPLAINT that HAYES “voluntarily
accepted the Plaintiffs’ trust and confidence.”
SPECIAL INTERROGATORY NO. 119:
State all facts that refer, relate or pertain to YOUR allegation in paragraph 47 of the
COMPLAINT that HAYES improperly expended funds of the TUSPCO TRUST.
SPECIAL INTERROGATORY NO. 120:

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in

paragraph 47 of the COMPLAINT that HAYES improperly expended funds of the
TUSPCO TRUST. |

SPECIAL INTERROGATORY NO. 121:

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
to YOUR allegation in paragraph 47 of the COMPLAINT that HAYES improperly
expended funds of the TUSPCO TRUST.

SPECIAL INTERROGATORY NO. 122:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 47 of the

COMPLAINT that HAYES improperly expendéd. funds of TUSPCO.

-19 -

DEFENDANT CHARLES W. HAYES’S SPECIAL INTERROGATORIES TO PLAINTIFF JOSEPH HENTZ [SET
ONE]; DECLARATION OF CATHERINE L. SEKELY RE ADDITIONAL DISCOVERY




Y 80 -1 Ot W -

T T T e . T e

SPECTIAL INTERROGATORY NO. 123:

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in
paragraph 47 of the COMPLAINT that HAYES improperly expended funds of TUSPCO.
SPECIAL INTERROGATORY NO. 124: |

IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain
to YOUR allegation in paragraph 47 of the COMPLAINT that HAYES improperly
expended funds of TUSPCO.

SPECIAL INTERROGATORY NO. 125:

State all facts that refer, relate or pertain to YOUR allegation in paragraph 47 of the
COMPLAINT that HAYES improperly expended funds of the Natural Estate Trust.’
SPECIAL INTERROGATORY NO. 126:

Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation in
paragraph 47 of the COMPLAINT that HAYES improperly expended funds of the
Natural Estate Trust. .

SPECIAL INTERROGATORY NO. 127:

IDENTIFY all PERSONS YOU claim are “unauthorized recipients” of funds from
the TUSPCO TRUST.

SPECIAL INTERROGATQRY NO, 128:

Identify all DOCUMENTS that refer, relate or pertain to YOUR contention that
“unauthorized recipients” received funds from the TUSPCO TRUST.
SPECIAL INTERROGATORY NO. 129:

IDENTIFY all PERSONS YOU claim are “unauthorized recipients” of funds from
TUSPCO.
SPECIAL INTERROGATORY NO, 130:

Identify all DOCUMENTS that refer, relate or pertain to YOUR contention that

“unauthorized recipients” received funds from TUSPCO.
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SPECIAL INTERROGATORY NO. 131:

IDENTIFY all PERSONS YOU claim are “unauthorized recipients” of funds from
the Natural Estate Trust.

SPECIAL INTERROGATORY NO. 132:

“unauthorized recipients” received funds from the Natural Estate Trust.

SPECIAL INTERROGATORY NO. 133:

1

2

3

4

5| Identify all DOCUMENTS that refer, relate or pertain to YOUR contention that
6

7

8 State all facts that refer, relate or pertain to YOUR allegation in paragraph 48 of the
0 1 COMPLAINT that HAYES should be adjudged individually liable to Plaintiffs.

10 | SPECIAL INTERROGATORY NO. 134:

11 ~ Identify all DOCUMENTS that refer, relate or pertain to YOUR allegation that
12 | HAYES should be adjudged individually liable to Plaintiffs.

13| SPECIAL INTERROGATORY NO. 135:

14 IDENTIFY all PERSONS with knowledge of the facts that refer, relate or pertain

15 || to YOUR allegation that HAYES should be adjudged individually liable to Plaintiffs.
16

DATED: November 17, 2006 LACEY, DUNN & DO

17 A Professional Corporation

18 _

19 By: /W 40, _
KEVIN S. LACEY

20 / CATHERINE L. SEKELY
Attorneys for Defendant

21 Charles W. Hayes

22

23
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DECLARATION OF CATHERINE L. SEKELY RE ADDITIONAL DISCOVERY

1, Catherine L. Sekely, declare as follows: |

1. I am an attorney at law duly licensed to practice before all the courts in the
State of California, and am an associate in the law firm of Lacey, Dunn & Do, A
Professional Corporation, attorneys for defendant Charles W. Hayes (“Mr. Hayes").

2. I am thoroughly familiar with the content of this file and if called to testify as
to the facts contained in this declaration I could, and would, testify to those facts based

upon my own personal knowledge.

3. This declaration is submitted in support of Mr. Hayes’s request for additional
discovery.

4. I am propounding to plaintiff the attached set of special interrogatories.

5. This first sét of special interrogatories will cause the total number of

specially prepared interrogatories propounded to plaintiff to exceed the number of specially {
prepared interrogatories permitted by Section [1] of section 2030.030 of the Code of Civil
Procedure.

6. This first set of specially prepared interrogatories contains a total of 135
specially prepared interrogatories. This will cause the total number of specially prepared
interrogatories served on plaintiff to exceed the number of specially prepared
interrogatories permitted by Section [1] of section 2030.030 of the Code of Civil Procedure
by 100 interrogatories.

7. I have personally drafted each of the questions in this set of interrogatories.

8. This number of questions is warranted under Section [1] of section 2030.030
of the Code of Civil Procedure because of the complexity of the issues raised in plaintiff’s
complaint as well as the vast number of existing and potential factual issues in this case.
Further, because of the complexity and number of 1ssues in this case, allowing Mr. Hayes

to submit additional discovery will greatly reduce the financial burden on all parties which
would necessarily result from conducting discovery by other means.
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1 9. None of the questions in this set of interrogatories is being propounded for
2 || any improper purpose, such as to harass the plaintiff, or the plaintiff's attorney, to whom
3 || these specially prepared interrogatories are directed, or to cause unnecessary delay or
4 || needless increase in the cost of litigation.
5 I declare under penalty of perjury, under the laws of the State of California, that the
6 | foregoing is true and correct. “
7 I Executed on this 17% day of November 2006, at Glendale, California.
8
ATHERINE L. SEKELY
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JONATHAN K. GOLDEN, ESQ. (CSB #49459)

1880 Century Park East, Suite 300
Los Angeles, CA 90067
Telephone: (310Q) 553-3830
Facsimile: (310) 553-1337

Attorney for Plaintiffs

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF LOS ANGELES, CENTRAL DISTRICT

FREDERIC G. MARKS, JOSEPH HENTZ,
STUART SMITH, JEAN MOLLENHAUER,
ROGAN COOMBS, JOSEPH DROLL,
GREGG ROOTEN, THOMAS R. WOOD,
MARILYN WOOD, GREG STAININGER,
and JOHN FOUNTAIN,

Plaintiffs,

V.

WAYNE JOYNER and CHARLES W.
HAYES, individually and as Trustees of THE
UNIVERSAL SCIENTIFIC PUBLICATIONS
COMPANY TRUST, THE UNIVERSAL
SCIENTIFIC PUBLICATIONS COMPANY,
INC., THE NATURAL ESTATE TRUST and
DOES 1 through 50, Inclusive,

Defendants.

CASE NO. BC352639

(Honorable Kenneth R. Freeman,
Department 64)

PLAINTIFF'S ANSWERS TO,

- DEFENDANT CHARLES W.

HAYES' SPECIAL
INTERROGATORIES

ASKING PARTY: Defendant CHARLES W. HAYES

RESPONDING PARTY: Plaintiffs JOSEPH HENTZ, STUART SMITH, JEAN

MOLLENHAUER, ROGAN COOMBS, JOSEPH DROLL,

GREGG ROOTEN, THOMAS R. WOOD, MARILYN WOOD,

GREG STAININGER
* SET NUMBER: One (1)
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PRELIMINARY.STATEMENT AND GENERAL OBJECTIONS

The following objections and statement are incorporated into each of the responses below.
Discovery 1s ongoing 1n ;this matter. Each of the responses contained herein 1s based only upon
such information and documents as are presently available and specifically known to Plainfiff.
Plaintiff discloses only those contentions which have been presently formulated, and information
in his possession which is not privileged. 7

* Further discovery, independent investigation, legal research and analysis may reveal
additional facts, add meaning to known facts, and establish entirely new factual conclusions and
legal contentions, all of which may lead to substantial additions to, changes in and variations from
the statement of contentions. The following responses are given without prejudice to Plaintiff’s
right to produce evidence of any subsequently discovered fact or facts Whjch'Plaintiff may discover
or recall. Piaintiff reserves the right to change any and all responses set forth herein as additional
faéts are established, analysis is performed, legal research is completed and contentions are made.
The responses set forth below are made in a good faith effort to supply as much factual information
and specification of legal contention as is presently known, but are in no way to prejudice Plaintiff
n re‘lation.to further discovery, research and analysis.

Plamtiff further objects to each of the Special Interrogatories (Set One), to the extent that
it seeks information protected by the attorney-client privilege or attorney work product rule.
Nothing contained in Plaintiff’s responses is intended to be nor should be construed to be a waiver
of any of these privileges.

ANSWER TO SPECIAT INTERROGATORY NO. |:

Plamtiff is unaware of any facts other than those set forth within the Complaint and those
set forth by co-Plaintiff Frederic G. Marks' in his responses to Set One of the Special
Interrogatories previously propounded to him by Defendant Charles W. Hayes. Plaintiff has no
personal knowledge on this subject but will adopt the reésponses of Mr. Marks,

ANSWER TO SPECIAL INTERROGATORY NO. 2:

Plaintiff is unable to identify any such documents at this time.

i
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ANSWER TOQ SPECIATL INTERROGATORY NO. 3:
Plaintiff is unable to identify any such persons at this time.

ANSWER TO SPECIAT INTERROGATORY NO. 4:

Plaintiff is unaware of any facts other than those set forth within the Complaint and those
set forth by co-Plaintiff Frederic G. Marks' in his responses to Set One of the Special
Interrogatories previously prdpounded to him by Defendant Charles W. Hayes. Plaintiff has no
personal knowledge on this subject but will adopt the responses of Mr. Marks.

ANSWER TO SPECIAL INTERROGATORY NO. 5:
" Plaintiff 1s unable to identify any such documents at this time.
ANSWER TQO SPECIAT INTERROGATORY NO. 6:
Plaintiff is unable to identify any such persons at this time.

ANSWER TO SPECIAL INTERROGATORY NO. 7:

Plaintiff is unaware of any facts other than those set forth within the Complaint and those
set forth by co-Plaintiff Frederic G. Marks' in his responses to Set One of the Special
Interrogatories previously propounded to him by Defendant Chaﬂes W. Hayes. Plaintiff has no
personal knowledge on this subject but will adopt the responses of Mr, Marks.

ANSWER TO SPECIAL INTERROGATORY NO. 8:
Plaintiff is unable to identify any such documents at this time.

ANSWER TO SPECIAL INTERROGATORY NO. 9:

Plamntiff is unable to identify any such persons at this time.

ANSWER TO SPECIAL INTERROGATORY NO. 10:

Plaintiff is unaware of any facts other than those set forth within the Complaint and those -
set forth by co-Plamtiff Frederic G. Marks' in his responses to Set One of the Special
Interrogatories previously propounded to him by Defendant Charles W. Hayes. Plaintiff has no
personal knowledge on this subject but will adopt the responses of Mr. Marks,

ANSWER TO SPECIAT INTERROGATORY NO. 11:

Plaintiff is unable to identify any such documents at this time.
1
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ANSWER TO SPECIAL INTERROGATORY NO. 12:

Plaintiff is unable to identify any such persons at this time.
ANSWER TO SPECIAT INTERROGATORY NO. 13:

Plaintiff 1s unaware of any facts other than those set forth within the Complaint and those
set forth by co-Plaintiff Frederic-G. Marks' in his responses to Set One of the Special
Interrogatories previously propounded to him by Defendant Charles W. Hayes. Plaintiff has no
personal knowledge on this subject but will adopt the responses of Mr. Marks. |
ANSWER TO SPECIAL INTERROGATORY NO. 14:

Plaintiff 1s unable to identify any such documents at this time.
ANSWER TO SPECIAT INTERROGATORY NO. 15:
Plaintiff is unable to identify any such persons at this time.

ANSWER TQ SPECIAL INTERROGATORY NQ. 1¢:

Plaintiff is unaware of any facts other than those set forth within the Complaint and those
set forth by co-Plaintiff Frederic G. Marks' in his responses to Set One of the Special
Interrogatories previously propounded to him by Defendant Charles W. Hayes. Plaintiff has no
personal knowledge on this subject but will adopt the responses of Mr. Marks.

ANSWER TO SPECIAL INTERROGATORY NO. 17:

Plaintiff is unable to identify any such documents at this time.
ANSWER TO SPECIAL INTERROGATORY NO. 18:

Plaintiff 1s unable to identify any such persons at this time.
ANSWER TO SPECIAL INTERROGATORY NO, 19:

It is my understanding that Defendant Hayes is a Trustee of the TUSPCO Trust which
accepted my money in trust and may be the alter ego of TUSPCO, and /or TNET, of which Hayes

is also an officer or trustee. Discovery is continuing.
ANSWER TO SPECIAL INTERROGATORY NO. 20:

Letters written by HAYES and JOYNER to subscribers and to Mr. Marks, which were
produced to Defendants in November, 2006. I believe additional documents exist within the

exclusive possession and control of Defendants, which I have not yet seen.

&
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ANSWER TO SPECIAT INTERROGATORY NO. 21:

I can only speculate upon the number and identity of persons having knowledge of the

foregoing facts but it would certainly include Messrs. Hayes, Joyner and most of the subscribers

~ to the PPSA, including Plaintiffs.

ANSWER TO SPECIAL INTERROGATORY NO. 22:
Plaintiff is unable to identify any such documents at this time.

ANSWER TO SPECIAL INTERROGATORY NO. 23:

I have no personal recollection at this time.
ANSWER TO SPECIAL INTERROGATORY NO, 24:
I have no personal recollection at this time.
ANSWER TO SPECIAL INTERROGATORY NO. 25:
I have no personal recollection at this time.
ANSWER TO SPECIAL INTERROGATORY NO. 26:
Unknown.

ANSWER TO SPECIAL INTERROGATORY NOQO. 27:
Unknown.

ANSWER TO SPECIAT INTERROGATORY NQ. 28:
I have no personal recollection at this time.

ANSWER TO SPECIAL INTERROGATORY NO. 29:

I have no personal recollection at this time.

ANSWER TO SPECIAT INTERROGATORY NO. 30:
Unknown.

ANSWER TO SPECIAT INTERROGATORY NO. 31:
Unknown.

ANSWER TO SPECIAL INTERROGATORY NO. 32:

I'have no personal recollection at this time. Irely upon the recollections of Mr. Marks and
what I have heard from others in the FEI market. However, neither Mr. Hayes nor Mr. Joyner has

ever indicated to me that they had stopped “working on publication”or denied that they were going
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1o publish the remaining volumes of Book 1 to subscribers, which task 1 have always understood
to be their principle responsibility as caretakers of Galambos® estate. The reason for TUSPCO’S
existence is to publish the lectures of AJG in book form. So long as TUSPCO exists, that is an
explicit representation to the public and AJ G’s former students that its officers and agents, Hayes

and Joyner, are actively working on publication. If they deny this assertion, they should be

removed from office.

ANSWER TQO SPECIAL INTERROGATORY NO. 33:

1 can only speculate on the identity and number of persons in the FEI market and those
outside the market who received letters from TUSPCO or visited its intcrnei site. Certainly the
subscribers to the PPSA would have been advised.

ANSWER TO SPECIAL INTERROGATORY NO. 34:
Unknown, except for letters to subscribers and representations on the internet.

ANSWER TO SPECIAL INTERROGATORY NO. 35:

May 18, 1998; July 17, 1998; March 12, 1999 and continuously on TUSPCO’S web site

until this action was filed.

ANSWER TO SPECIAT INTERROGATORY NO. 36:

I personally have little, if any, knowledge regarding Hayes' assurances. 1rely upon Mr.
Marks' knowledge and recollection of events. The 1999 Open House was detailed m introductory
paragraph 3 of Mr. Marks' Responses to Interrogzitories. I adopt those responses.
ANSWER TO SPECIAT INTERROGATORY NO. 37:

I can only speculate upon the number of people having knowledge of the foregoing facts

but it would certainly include Messrs. Hayes, Joyner and most of the subscribers to the PPSA.
ANSWER TO SPECIAL INTERROGATORY NO. 38:

Unknown, except for Ietters to subscribers and representations on the internet.

ANSWER TO SPECIAL INTERROGATORY NO. 39:

I can only speculate on the identity of such persons but I understand that assurances were

made on TUSPCO's website.
/1 |

5 :
PLAINTIFFS' ANSWERS TO DEFENDANT CHARLES W. HAYES' SPECIAL INTERROGATORIES




- ANSWER TO SPECIAL INTERROGATORY NO. 40:

May 18, 1998; July 17, 1998; March 12, 1999 and continuously on TUSPCO’S web site
until this action was filed. ' |
ANSWER TO SPECIAL INTERROGATORY NO. 41:

Unknown. |
ANSWER TO SPECIAL INTERROGATORY NO. 42:

Unknown.

ANSWER TO SPECIAL INTERROGATORY NO. 43:

Unknown, except for the April 1999 representations detailed in introductory paragraph 5
to Mr. Marks' Responses to Hayes' Special Interrogatories, Set No. 1. -
ANSWER TO SPECIAL INTERROGATORY NO. 44:

Unknown, except for the April 1999 representations detailed in introductory paragraph 5
to Mr. Marks' Respbnses to Hayes' Special Interrogatories, Set No. 1.
ANSWER TO SPECIAT INTERROGATORY NO. 45:

T have no personal recollection at this time. T rely upon the recollections of Mr. Marks and
what [ have heard from others in the FEI market. However, neither Mr. Hayes nor Mr. Joyner has
ever indicated to me that they had stopped “working on publication”or denied that they were going
to publish the remaining volumes of ‘Book 1 to subscribers, which task I have always understood
to be their principle responsibility as caretakers of Galambos’ estate. The reason for TUSPCO’S
existence is to publish the lectures of AJG in book form. So long as TUSPCO exists, that is an
explicit representation to the public and AJG’s former students that its officers and agenfs, Hayes

and Joyner, are actively working on publication. If they deny this assertion, they should be

removed from office.

ANSWER TO SPECTAL INTERROGATORY NO. 46:
Unknown.
ANSWER TO SPECIAL INTERROGATORY NQO. 47:

I can only speculate on the identity and number of persons in the FEI market and those

outside the market who received letters from TUSPCO or visited its internet site. Certainly the
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subscribers to the PPSA would have been advised.

ANSWER TO SPECIAT INTERROGATORY NO. 43:
Unknown.

ANSWER TO SPECIAL INTERROGATORY NO. 49:

Unknown, except for the April 1999 Open House.
ANSWER TO SPECIAL INTERROGATORY NO. 50:

I can only speculate on the identity of such persons other than the list of persons identified
by Mr. Marks in introductory paragraph 5 to his responses to Set 1 of Hayes' Special
Interrogatories. '

ANSWER TO SPECIAT INTERROGATORY NQO. 51:
Unknown, except for those produced by Mr. Marks.
ANSWER TO SPECIAL INFERROGATORY NO. 52:
I do not recall the exact amount at this time but I would trust TUSPCO's records to be

accurate.

ANSWER TO SPECIATL INTERROGATORY NO. 53:

Plaintiff objects to this Interrogatory on the grounds that it is vague, ambigﬁous and falsely
assumes that a dollar amount could be attributed to Volume L

ANSWER TO SPECIAL INTERROGATORY NO. 54:

My personal knowledge on this subject 1s quite limited; I would rely upon, and adopt, Mr.
Marks' response to this Intérrogatory. 1do believe the TUSPCO website promised publication and
offered Book 1 for sale and no one representing TUSPCO ever informed me that the remaining
volumes of Book 1 would not be published.
ANSWER TO SPECTIAL INTERROGATORY NO. 55:

Unknown.
ANSWER TO SPECIAL INTERROGATORY NQ. 56:

Unknown.

ANSWER TO SPECIAL INTERROGATORY NO. 57:

Unknown, except for letters to subscribers and representations on the internet.
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ANSWER TO SPECIAL INTERROGATORY NO. 58:

May 18, 1998; July 17, 1998; March 12, 1999 and continuously on TUSPCO’S v;reb site

until this action was filed.
ANSWER TO SPECIAL INTERROGATORY NO. 59:

The PPSA and TUSPCO’s website have always stated this.
ANSWER TO SPECIAL INTERROGATORY NO. 60:

I can only speculate upon the number of people having knowledge of the foregoing facts
but it would certainiy nclude Messrs. Hayes, Joyner and most of the subscribers to the PPSA.
ANSWER TO SPECIAL INTERROGATORY NO. 61:

Unknown, I rely upon the recollections and personal knowledge of Mr. Marks. -
ANSWER TO SPECIAL INTERROGATORY NO. 62:

Unknown, I rely upon the recollections and personal knowledge of Mr. Marks.
ANSWER TO SPECIAL INTERROGATORY NO. 63:

Uﬁlcnown, 1 rely upon the recollections and personal knowledge of Mr. Marks.
ANSWER TO SPECIAL INTERROGATORY NO. 64:

Unknown, I rely ﬁpon the recollections and personal knowledge of Mr. Marks.
ANSWER TO SPECIAL INTERROGATORY NO. 65:

Unknown, except for documents produced by Mr. Marks.
ANSWER TQ SPECIAL INTERROGATORY NO. 66:

Unknown, except for documents produced by Mr. Marks.
. ANSWER TO SPECIAL INTERROGATORY NO. 67;

It 1s my understanding and belief that the representation was made on TUSPCO's website
continually for many years, until sometime after this action was commenced.

ANSWER TO SPECIAL INTERROGATORY NO. 68:

Unlmown, I can only speculate on the identities of the thousands of persons who visited the

website.
ANSWER TO SPECIAT. INTERROGATORY NO. 69:

Unknown, except for documents produced by Mr. Marks.
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ANSWER TO SPECIAL INTERROGATORY NO. 70:

1t is my understanding and belief that the representation was made on TUSPCO's website

‘continually for many years, until sometime after this action was commenced.

ANSWER TO SPECIAL INTERROGATORY NO. 71

Unknown, I can only speculate on the identities of the thousands of persons who visited the

website.

ANSWER TO SPECIAT INTERROGATORY NO. 72:

I have no personal knowledge on this subject but rely upon the facts and information
provided by Mr. Marks, whose answer to this Interrogatory I adopt.
ANSWER TO SPECIAL INTERROGATORY NO. 73:

I have no personal knowledge on this subject but rely upon the facts and information
provided by Mr. Marks, whose answer to this Interrogatory I adopt.
ANSWER TO SPECIAT INTERROGATORY NO. 74:

I have no personal knowledge on this subject but rely upon the facts and information
provided by Mr. Marks, whose answer 1o this Interrogatory I adopt.
ANSWER TQ SPECIAT INTERROGATORY NO. 75:

I have no personal knowledge on this subject but rely upon the facts and information

provided by Mr. Marks, whose answer to this Interrogatory I adopt.
ANSWER TO SPECIAL INTERROGATORY NOQO. 76:

I have no personal knowledge on this subject but rely upon the facts and information
provided by Mr. Marks, whose answer to this Interrogatory I adopt.
ANSWER TO SPECTIAL INTERROGATORY NO. 77:

I have no personal knowledge on this subject but rely upon the facts and information
provided by Mr. Marks, whose answer to this Interrogatory I adopt.
ANSWER TO SPECTAL INTERROGATORY NO. 78:

I have no personal knowledge on this subject but rely upon the facts and information

provided by Mr. Marks, whose answer to this Interrogatory I adopt.
it |
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ANSWER TO SPECIAL INTERROGATORY NQ. 79:

Unknown, except for those produced by Mr. Marks.
ANSWER TO SPECIAL INTERROGATORY NO. &0:

I have no personal knowledge on this subject but rely upon the facts and information
provided by Mr. Marks, whose answer to this Interrogatory I adopt.
.ANSWER TO SPECIAL INTERROGATORY NO. 81:

I have no personal knowledge on this subject but rely upon the facts and information
provided by Mr. Marks, whose answer to this Interrogatory I adopt.
ANSWER TO SPECIAL INTERROGATORY NO. 82:

Unknown, except for those produced by Mr. Marks.
- ANSWER TO SPECIAL INTERROGATORY NO. 83:

I have no personal knowledge on this subject but rely upon the facts and information
provided by Mr. Marks, whose answer to this Interrogatory 1 adopt.
ANSWER TO SPECIAL INTERROGATORY NO. 84:

I ha\-fe no personal knowledge on this subject but rely upon the facts and information
provided by Mr. Marks, whose answer to this Interrogatory I adopt. Itis my understanding that the
lectures of V-201 have been fully transcribed and could therefqre easily be duplicated and that the
technology exists for transferring such transcript to compact disk.

ANSWER TO SPECIAL INTERROGATORY NO. &5

Unknown, except for those produced by Mr. Marks.
ANSWER TO SPECIAL INTERROGATORY NO. 86:

T have no personal knowledge on this subject but rely upon the facts and information
provided by Mr. Marks, whose answer to this Interrogatory I adopt.
ANSWER TO SPECIAL INTERROGATORY NO. 87:

I have no personal knowledge on this subject but rely upon the facts and information

provided by Mr. Marks, whose answer to this Interrogatory I adopt.

ANSWER TOQ SPECIAL INTERROGATORY NO. 88:

Unknown, except for documents produced by Fred Marks.
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ANSWER TQ SPECIAL INTERROGATORY NO. 89:

I have no personal knowledge on this subject but rely upon the facts and information
provided by Mr. Marks, whose answer to this Interrogatory I adopt.
ANSWER TO SPECIAL INTERROGATORY NQ. 90:

T have no personal knowledge on this subject but rely upon the facts and information
provided by Mr. Marks, whose answer to this Interrogatory I adopt.
ANSWER TO SPECIAL INTERROGATORY NO. 91:

Unknown, except for documents produced by Fred Marks.
ANSWER TO SPECIAL INTERROGATORY NO. 92:

I have no personal knowledge on this subject but rely upon the facts and information
provided by Mr. Marks, whose answer to this Interrogatory 1 adopt.
ANSWER TO SPECIAL INTERROGATORY NO. 93:

I have no personal knowledge on this subject but rely upon the facts and information
provided by Mr. Marks, whose answer to this Interrogatory I adopt. Iam informed that Defendants

deny that they are obhigated to publish the remaining volumes of Book I to subscribers who have

~ paid for it or to refund their money.

ANSWER TO SPECIAL INTERROGATORY NO. 94:

Unknown, except for documents produced by Fred Marks.
ANSWER TO SPECIAL INTERROGATORY NO. 95:

I have no personal knowledge on this subject but rely upon the facts and information
provided by Mr. Marks, whose answer to this Interro gatory I adopt.
ANSWER TO SPECIAL INTERROGATORY NO. 96:

It 1s my understanding that Defendant Hayes is a Trustee of the TUSPCO Trast which
accepted my money in trust and may be the alter ego of TUSPCO, and /or TNET, of which Hayes
1s also an officer or trustee. Discovery 1s continuing.

ANSWER TO SPECIAL INTERROGATORY NO. 97:

Unknown, except for documents produced by Fred Marks.
/i
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ANSWER TO SPECTAL INTERROGATORY NO. 98:

I have no personal knowledge on this subject but rely upon the facts and information
provided by Mr. Marks, whose answer to this Interrogatory‘l adopt.
ANSWER TO SPECIAL INTERROGATORY NG, 99:

It is my understanding that Defendant Hayes is a Trustee of the TUSPCO Trust which
accepted my money in trust and may be the alter ego of TUSPCO, and /or TNET, of which Hayes
is also an officer or trustee. Discovery is continuing.

ANSWER TO SPECIAL INTERROGATORY NO. 100:

Unknown, except for documents produced by Fred Marks. .
ANSWER TO SPECIAL INTERROGATORY NO. 101:

I have no personal knowledge on this subject but rely upon the facts and information
provided by Mr. Marks, whose answer to this Interrogatory 1 adopt.
ANSWER TO SPECIAL INTERROGATORY NO. 102:

I have no personal knowledge on this subject but rely upon the facts and information
provided by Mr. Marks, whose answer to this Interrogaiory  adopt. 1 am a subscnber to the PPSA.
ANSWER TO SPECIAL INTERROGATORY NO. 103:

Unknown, except for documents produced by Fred Marks.
ANSWER TO SPECIAT INTERROGATORY NO. 104:

The subscribers and TUSPCO’s agents and employees.
ANSWER TO SPECIAT INTERROGATORY NO. 105:
The PPSA so provides and Defendants have paratially performed by delivery Volume L
ANSWER TO SPECIAL INTERROGATORY NO. 106:
Unknown, except for documents produced by Fred Marks.
ANSWER TO SPECIAL INTERROGATORY NO. 107:
The subscribers and TUSPCO’s agents and eﬁaployees.
ANSWER TO SPECIAL INTERROGATORY NO. 108:

The PPSA so provides.
i |
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ANSWER TO SPECIAT INTERROGATORY NO. 109:

Unknown, except for documents produced by Fred Marks.
ANSWER TO SPECIAL INTERROGATORY NO. 110:

I have no personal knowledge on this subject but rely upon the facts and information

provided by Mr. Marks, whaose answer to this Interrogatory I adopt.
ANSWER TO SPECIAL INTERROGATORY NO, 111:

1 have no personal knowledge on this subject but rely upon the facts and informatic;n
provide& by Mr. Marks, whose answer to this Interrogatory I adopt. It is my understanding that
Defendant Hayes is a Trustee of the TUSPCO Trust which accepted my money in frust and may
be the alter ego of TUSPCO, and /or TNET, of which Hayes is also an officer or trustee.
Discovery is continuing. |
ANSWER TO SPECIAL INTERROGATORY NQ. 112:

Unknown, but perhaps from the date of execution of the PPSA until the present time.
ANSWER TO SPECIAL INTERROGATORY NOQO. 113:

- Unknown, except for documents produced by Fred Marks.
ANSWER TQ SPECIAL INTERROGATORY NO. 114:

Unknown, except for Mr. Joyner and Mr. Hayes.
ANSWER TO SPECIAL INTERROGATORY NO. 115:
Whatever positions Mr. Hayes or Mr. Joyner hold with TUSPCO, the TUSPCO Trust

and/or TNET, such positions were voluntarily accepted by them, along with the duties owed to

subscribers to the PPSA. '

ANSWER TO SPECIAT, INTERROGATORY NO. 116:
Unknown.

ANSWER TO SPECIAL INTERROGATORY NO. 117:
Unknown, except for documents produbed by Fred Marks.

ANSWER TO SPECIAL INTERROGATORY NO. 118:

Unknown, except for Mr. Joyner and Mr. Hayes.
i
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ANSWER TO SPECIAT, INTERROGATORY NO. 119:

Plaintiff is unaware of any facts other than those set forth within the Complaint and those
set forth by co-Plaintiff Frederic G. Marks' in his responses to Set One of the Special
Interrogatories previously propounded to him by Defendant Charles W. Hayes. Plaintiff has no
personal knowledge on this subject but will adopt the responses of Mr. Marks.

ANSWER TO SPECIAL INTERROGATORY NO. 120:
Plaintiff is unable to identify any such documents at this time.

ANSWER TO SPECIAL INTERROGATORY NO. 121:

Unknown, except for Mr. Joyner and Mr. Hayes.
ANSWER TO SPECIAL INTERROGATORY NO. 122:

Plaintiff is unaware of any facts other than those set forth within the Complaint and those
set forth by _co-Plaintiff Fredenc G. Marks' in his responses to Set One of the Special
Interrogatories previously propounded to him by Defendant Charles W. Hayes. Plaintiff has no
personal knowledge on this subject but will adopt the responses of Mr. Marks.

ANSWER TO SPECTAL INTERROGATORY NO. 123:

Plaintiff is unable to identify any such documents at this time.

ANSWER TO SPECIAL INTERROGATORY NO. 124:

Unknown, except for Mr. Joyner and Mr. Hayes.
ANSWER TO SPECIAL INTERROGATORY NO. 125:

Plaintiff 1s unaware of any facts other than those set forth within the Complaint and those
set forth by co-Plamntiff Frederic G. Marks' in his responses to Set One of the Special
Interrogatones previously propounded to him by Defendant Charles W. Hayes. Plaintiff has no
personal knowledg‘e on this subject but will adopt the responses of Mr. Marks.

ANSWER TO SPECTAL INTERROGATORY NO. 126:

Plaintiff 1s unable to identify any such documenfs at this time.

ANSWER TO SPECIAL INTERROGATORY NO. 127:

Plaintiff 1s unable to identify any such persons at this time.

i

15

PLAINTIFFS' ANSWERS TO DEFENDANT CHARLES W. HAYES' SPECIAL INTERROGATORIES




s W B

CND oo =] Lo wh

ANSWER TO SPECIAL INTERROGATORY NO. 128:

Plaintiff is unable to identify any such documents at this time.

ANSWER TO SPECIAL INTERROGATORY NO. 129:

Plaintiff is unable to identify any such persons at this time.

ANSWER TO SPECIAL INTERROGATORY NO. 130:

Plaintiff is unable to identify any such documents at this time.

ANSWER TO SPECIAL INTERROGATORY NO. 131:

Plaintiff is unable to identify any such persons at this time.

ANSWER TO SPECIAL INTERROGATORY NO. 132:

Plaintiff is unable to identify any such documents at this time.

ANSWER TO SPECIATL INTERROGATORY NO. 133:

Plaintiff has little personal knowledge of Defendant Hayes' and Joyner's relationship with
TUSPCO, the TUSPCO Trust and TNET and would rely upon, and adopt, Mr. Marks'
understanding and responses to this Interrogatory as his own. Plaintiff believes that Defendants

Joyner and/or Hayes are guilty of malfeasance in disbursing trust funds which should have been

used to publish the remaining volumes of Book 1.

ANSWER TO SPECIAL INTERROGATORY NO. 134:

Objection, this interrogatory seeks the attorney’s work product.

ANSWER TO SPECIAL INTERROGATORY NO. 135:

Objection, this interrogatory seeks the attorney’s work product.

DATED: Jamuary 19, 2007

Attorney for Plaintiffs FREDERIC G. MARKS,
JOSEPH HENTZ, STUART SMITH, JEAN
MOLLENHAUER, ROGAN COOMBS, JOSEPH
DROLL, GREGG ROOTEN, THOMAS R.
WOOD, MARILYN WOOD, GREG
STAININGER, and JOHN FOUNTAIN
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. VERIFICATION .

3STATE OF CALIFORNIA, COUNTY OF LOS ANGELES
| have read the foregoing RESPONSES TO SPECIAL INTERROGATORIES

and know its contents.

Y] CHECK APPLICABLE PARAGRAPHS

X1 tama pariy 1o this action. The matters stated in the foregoing document are true of my own knowledge except as to
those mattqrg_which are statgg_ on information and belief, and as io those matters | believe them to be true.
"1 1am [ | an Officer [__]a partner [ la of

a party to this action, and am authorized to make this verification for and on its behélf, and | make this verification for that
reason. || | am informed and believe and on that ground allege that the matiers stated in the foregoing document are

true. [ ._] The matters stated in the foregoing document are frue of my own knowledge, except as to those matters which are
_ stated on information and belief, and as to those matters | believe them fo be true.
[ ] lamoneofthe attorneys for

a party to this action. Such party is absent from the county of aforesaid where such attormneys have their offices, and | make

this verification for and on behalf of that party for that reason. | am informed and believe and on that ground aliege that
the matters stated in the foregoing document are true.

Executed on December 2() , 2006 ,at Los Angeles
| declare under penalty of perjury under the laws of the State of California tha

, Callifornia.

Joseph Hentz

Type or Print Narne

PROOF OF SERVICE

1013a {3) CCP Ravisad 5/1/88
STATE OF CALIFORNIA, COUNTY OF

i am employed in the county of _
| am over the age of 18 and not a party to the within action, my business address is:

, State of California.

On, | served the foregoing document described as
on in this action
___|by placing the true copies thereof enclosed in sealed envelopes addressed as stated on the attached mailing list:
. Ibyplacing [ ] the original [ . | a true copy thereof enclosed in sealed envelopes addressed as follows:
L 1BY MAWL
| 1% deposited such envelope in the mail at , California.

The envelope was mailed with postage thereon fulty prepaid.
| _ ]As follows: t am "readily familiar" with the firm's practice of collection and processing correspondence for mailing.
Under that practice it would be deposiied with .S, postal service on that same day with postage thereon fully prepaid at

California in the ordinary course of business. | am aware that on motion of the

party served, service is presumed invalid if postal cancellation date or postage meter date is more than one day after date of
deposit for mailing in affidavit.

Executed on , at , California.
] **(BY PERSONAL SERVICE]) | delivered such envelope by hand to the offices of the addressee.
Executed on , at , California.
T l(statd) | declare under penalty of perjury under the laws of the State of California that the above is true and correct.
U(Fed;éral)’ 1 declare that | am employed in the office of a member of the bar of this court at whose direction the service was
;: made.
f Type or Print Name

Signature

“(BY MAIL SIGNATURE MUST BE OF PERSON DEPOSITING ENVELOPE 1N
MAIL SL.OT, BOX, OR BAG}

(FOR PERSONAL SERVICE SIGNATURE MUST BE THAT OF MESSENGER)

Rev. 7/99
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R VERIFICATION .
STATE OF CALIFORNIA, COUNTY OF ORANGE |
| have read the foregoing RESPONSES TO SPECIAT, INTERROGATORIES

and know its contents.

i X | CHECK APPLICABLE PARAGRAPHS

[ X3 1 am a party to this action. The matters stated in the foregoing document are true of my own knowledge except as to
those matters which are stated on information and belief, and as to those matters | believe them to be true.
(71 1am [ ] anOfficer | ]apariner . la - of

a party to this action, and am authorized 1o make this verification for and on its behalf, and | make this verification for that
reason. | __| | am informed and believe and on that ground allege that the matters stated in the foregoing document are
true. {___| The matters stated in the foregoing document are true of my own knowledge, except as to those matters which are
~ stated on information and belief, and as to those matters | believe them to be true.
' 1 tamoneofthe atiorneys for

a party to this action, Such party is absent from the county of aforesaid where such attorneys have their offices, and | make
this verification for and on behalf of that party for that reason. ! am informed and believe and on that ground allege that
the matters stated in the foregoing document are true. ‘
Executed on December 2§ , 2006 ,at ORANGE , California.
| declare under penalty of perjury under the laws of the State of California that the foregoing is frue and correct.

Stuart Smith WWW

Type or Print Name Signature

PROOF OF SERVICE

1013a {3} CCP Ravised 5/1/88

STATE OF CALIFORNIA, COUNTY OF

| am employed in the county of , State of California.
| am over the age of 18 and not a party to the within action; my business address is: - ‘

On, | served the foregoing document described as
on in this action
by placing the true copies thereof enclosed in sealed envelopes addressed as stated on the attached mailing list:
[ Jbyplacing [ | the original | ] atrue copy thereo$ enclosed in sealed envelopes addressed as follows:
ey mAIL
I ]* deposited such envelope in the mail at : , California.

The envelope was mailed with postage thereon fully prepaid.

_1As follows: | am “readily familiar” with the firm's practice of collection and processing correspondence for mailing.

Under that practice it would be deposned with U.S. postal service on that same day with postage thereon fully prepaid at

California in the ordinary course of business. | am aware that on motion of the
party served, service is presumed invalid if postal cancellation date or postage meter date is more than one day after date of
deposit for mailing in affidavit.

Executed on ,at , California.
[ .]  *(BY PERSONAL SERVICE} | delivered such envelope by hand to the offices of the addressee.
Executed on , at , California.
W(Stafei;}) | declare under penalty of perjury under the laws of the State of California that the above is true and correct.
J' _j____r (Federal) | declare that | am employed in the office of 2 member of the bar of this court at whose direction the service was
;gﬁ made. '
: Type or Print Name Signature

*(BY MAIL SIGNATURE MUST BE OF PERSON DEPOSITING ENVELOPE IN
MAIL SLOT, BOX, OR BAG)

"(FOR PERSONAL SERVICE SIGNATURE MUST BE THAT OF MESSENGER)

;al Rev. 7798
s
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VERIFICATION .
STATE OF CALIFORNIA, COUNTY OF SAN DIEGO

| have read the foregoing RESPONSES TO SPECIATL INTERROGATORIES

] and know its contents.
| X ! CHECK APPLICABLE PARAGRAPHS

| am a party to this action. The matters stated in the foregoing document are true of my own knowiedge except as to
those matters which are stated on information and belief, and as o those matters | believe them to be true.

[ 1 tami__1i

______ | an Officer [ 1a partner cla

[¥]

of

a party to this action, and am authorized to make this verification for and on its behalf, and | make this verification for that
reason. [ ] 1 am informed and believe and on that ground allege that the matters stated in the foregoing document are

true. [___| The matters stated in the foregoing docurnent are frue of my own knowledge, except as to those matters which are
~ stated on information and belief, and as to those matters | believe them 1o be true.
|1 1amone of the atiorneys for

a party to this action. Such party is absent from the county of aforesaid where such attorneys have their offices, and | make

this verification for and on behalf of that party for that reason. | am informed and befieve and on that ground allege that
the matters stated in the foregoing document are true. :

Executed on Dewemper Jan 8 20089 ,at 8an Diego
| declare under penalty of perjury under the laws of the State of California that the foregoing is frue and correct.

Jean Mollenhauer gjﬂ’/ WM (= &1
] Type or Print Name :
PROOF OF SERVICE -

, California.

Signature
‘ 1013a {3) CCP Revised 5/1/88
STATE OF CALIFORNIA, COUNTY OF
! am employed in the county of

i am over ihe age of 18 and not a party to the within action; my business address is:

-, State of California.

Qn,

| served the foregoing document described as

on

in this aciion
E___‘ |by placing the Eue copies theregf enclosed in sealed envelopes addressed as stated on the attached mailing list:
| __Ibypiacing | ] theoriginal | | a true copy thereof enclosed in sealed envelopes addressed as follows:
[ZIBYMAL
[ 71* deposited such envelope in the mail at , California.

The envelope was mailed with postage thereon fully prepaid.

|__JAs follows: | am "readily familiar” with the firm's practice of collection and processing correspondence for mailing.

Under that practice it would be deposited with U.S. postal service on that same day with postage thereon fully prepaid at

California in the ordinary course of business. 1 am aware inat on motion of the

party served, service is presumed invalid if postal cancellation date or postage meter date is more than one day after date of
deposit for mailing in affidavit.

Executed on

_ ,at : , California.
"] *~(BY PERSONAL SERVICE) | delivered such enveiope by hand to the offices of the addressee.
Executed on ,at , California.
j}(E‘:‘tatt?g | declare under penalty of perjury under the laws of the State of California that the above is true and correct.
I (Fede?.ral)

| declare that | am employed in the office of a member of the bar of this court at whose direction the service was
made.

Lt g an %
it A

Type or Print Name Signature

“(BY MAIL SIGNATURE MUST BE OF PERSCON DEPOSITING ENVELOPE IN
MAIL SLOT, BOX, OR BAG)

“*{FOR PERSONAL SERVICE SIGNATURE MUST BE THAT OF MESSENGER)

Sg%%?ég Rev. 7/90
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_ VERIFICATION .
STATE OF CALIFORNIA, COUNTY OF HUMBOLDT

| have read the foregoing RESPONSES TO SPECIATL INTERROGATORIES

and know its contents.

| X1 CHECK APPLICABLE PARAGRAPHS

(X1 1am a party to this action. The matters stated in the foregoing document are true of my own knowledge except as to
those matiers which are stated on information and belief, and as to those matters | believe them to be true,

| 1 tam{ _]anoOfficer | |apartner [ la of

a party to this action, and am authorized to make this verification for and on its behalf, and 1 make this verification for that
reason. | _| | am informed and believe and on that ground allege that the matters stated in the foregoing document are
true. [ ] The matters stated in the foregoing document are true of my own knowledge, except as to those matters which are
stated on information and belief, and as to those matters 1 believe them to be true.

[ ] 1amoneofthe attorneys for
a party to this action. Such party is absent from the county of aforesaid where such attorneys have their offices, and | make

this verification for and on behalf of that party for that reason. | am informed and believe and on that ground ailege that
the matters stated in the foregoing document are true.

Executedon December 20, 2006 ,at Fortuna o , California.
| declare under penalty of perjury under the laws of the State of California that the foregoingg true ﬁdé@

jt-
Rogan Coombs o

Type or Print Name 7 Signature
. PROOF OF SERVICE

1013a (3) CCP Revised 5/1/88

STATE OF CALIFORNIA, COUNTY OF
| am employed in the county of

, State of California.
i am over the age of 18 and not a party to the within action; my business address is:

Oon,

| served the foregoing document described as

aon

in this action
[_J by placing the true copies thereof enclosed in sealed envelopes addressed as stated on the attached mailing list:
i Ibyplacing [ 1 the original [ | a true copy thereof enclesed in sealed envelopes addressed as foliows:
[ 71BY MAIL
[ 1* deposited such envelone in the mail at » California.

The envelope was mailed with postage thereen fully prepaid.
[ 1As foliows: | am "readily familiar® with the firm's practice of collection and processing comrespondence for mailing.
Under that practice it would be deposited with U.S. postal service on that same day with postage thereon fully prepaid at

California in the ordinary course of business. | am aware that on motion of the

party served, service is presumed invalid if postal cancellation date or postage meter date is more than one day after date of
deposit for mailing in affidavit.

Executed on , at : , California.
E::] **(BY PERSONAL. SERVICE) | delivered such envelope by hand to the offices of the addressee.

Executed on , at , California.
| l(state)

i declare under penalty of perjury under the laws of the State of California that the above is true and correct.

| declare that | am employed in the office of a member of the bar of this court at whose direction the service was

[ (Fecié:ral)
B3 made.

Type or Print Name Signature

*(BY MAIL SIGNATURE MUST BE OF PERSON DEPCSITING ENVELCPE IN
MaAIL SLOT, BOX, OR BAG)

~{FOR PERSONAL SERVICE SIGNATURE MUST BE THAT OF MESSENGER)

gal  Rev.7me
sl




o VERIFICATION .
STATE OF CALIFORNIA, COUNTY OF ORANGE

| have read the foregoing RESPONSES TO SPECIAL TINTERROGATORIES

and know its contents,
¥ | CHECK APPLICABLE PARAGRAPHS )
%7

| am a party to this action. The matters stated in the foregoing document are true of my own knowledge except as to
~ those matters WhICh are stated on information and belief, and as to those matters | believe them to be true.
[ 3 tam{ _]anoOfficer | _]apartner la of

a party to this action, and am authorized to make this veriﬂéation for and on its behalf, and | make this verification for that

reason. [ . _| | am informed and believe and on that ground allege that the matters stated in the foregoing document are
true. [_ | The matters stated in the foregoing document are true of my own knowledge, except as to those matiers which are
stated on information and belief, and as to those matiers | believe them to be true.

[ ] 1am one of the attorneys for

a paity to this action. Such party is absent from the county of aforesaid where such atiorneys have their offices, and | make

this verification for and on behalf of that party for that reason. | am informed and believe and on that ground allege that
the matters stated in the foregoing document are frue.

Executed on December . 2006 ,at Orange ‘
[ declare under penalty of perjury under the laws of the State of Cailifornia that the foregoing is frue and correct.

Joseph Drell . rl«gﬂ——e/’{ M
Type or Print Name

. Slgnature
‘PROOF OF SERVICE

1013a (3) CCP Revised 5/1/88

, California.

STATE OF CALIFORNIA, COUNTY OF
i am employed in the county of

[ am over the age of 18 and not a party to the within action; my business address is:

, State of California.

On,

| served the foregoing document described as

on

in this action
[ Iby placing the true copies thereof enclosed in sealed envelopes addressed as stated on the attached mailing list:

[ Ibyplacing | | the original | | atrue copy thereof enclosed in seaied envelopes addressed as follows:

TIBY MAIL

[ 1" deposited such envelope in the mail at 7 . California.
The envelope was mailed with postage thereon fully prepaid.

:] As follows: | am "readily familiar" with the firm's practice of collection and processing correspondence for mailing.
Under that practice it would be deposited with U.S. postal service on that same day with postage thereon fully prepaid at

California in the ordinary course of business. | am aware that on motion of the
pariy served, service is presumed invalid if postal cancellation date or postage meter date is more than one day after date of
deposit for mailing in affidavit.

Executed on ,at

**(BY PERSONAL SERVICE) | delivered such envelope by hand to the offices of the addressae
Executed on , at

, California.
[ _I(Statg) | declare under penalty of perjury under the laws of the State of California that the above is true and correct

I

, California.

I~ _\(Feaeral) | declare that | am employed in the office of 2 member of the bar of this court at whose direction the service was
made.
) Type or Print Name Signature
i *(BY MAIL SIGNATURE MUST BE OF PERSON DEPOSITING ENVELGPE IN
%4
3

: MAIL SLOT, BOX, OR BAG)
‘r ~(FOR PERSONAL SERVICE SIGNATURE MUST BE THAT OF MESSENGER)

Soﬁﬁ%ﬁ% - Rev. 7/99
[y Plus



o VERIFICATION ®
-STATE OF CALIFORNIA, COUNTY OF ORANGE

| have read the foregoing RESPONSES TO SPECIAL INTERROGATORIES

and know its contents.

{ ¥ ] CHECK APPLICABLE PARAGRAPHS

"X ] | am a party to this action. The matters stated in the foregoing document are true of my own knowledge except as to-
those matters which are staied on information and belief, and as to those matters | believe them to be true.

1 1am . _]anOfficer | | aparner i la of

a party to this action, and am authonzed to make this verification for and on its behalf, and | make this verification for that
reason. L 1 I am informed and believe and on that ground allege that the matters stated in the foregoing document are

true. [ | The matters stated in the foregoing document are frue of my own knowledge, excent as to those matters which are
stated on information and belfef, and as to those matters | beiieve them to be true.
[ 1 1amone ofthe attorneys for

a party 1o this action. Such party is absent from the county of aforesaid where such atiorneys have their offices, and | make
Y

this verification for and on behalf of that parly for that reason. | am informed and believe and on that ground allege that
the matters-stated in the foregoing decument are true,

Executedon December 29 , 2006 - ,at Orange
[ declare under penalty of perjury under the faws of the State of California that the foregoing is true and correct.

Gregd Reoten : j‘t&“ [f‘v ﬁ

Type of Prict Name J ﬁgnature
: PROCF OF SERVICE

1013 {3) CCP Revised 5/85

, California.

STATE OF CALIFORNIA, COUNTY OF
I am employed in the county of

, State of California.
| am over the age of 18 and not a party to the within action; my business address is:

On, | served the foregoing document described as

on

in this action
by placing the true copies thereof enclosed in sealed envelopes addressed as stated on the attached mailing fist:
[ Ibypiacing [ | the original [ ] a true copy thereof enclosed in sealed envelopes addressed as follows:
[ IBY MAIL
1" deposited such envelope in the mail at *, California.

The envelope was mailed with postage thereon fully prepaid.

[ 1As follows: | am “readily familiar" with the firm's practice of coliection and processing correspondence for maiiing.

Under that practice it would be deposited with U.S. postal service on that same day with postage therean fully prepaid at

California in the ordinary course of business. | am aware that on motion of the

party served, service is presumed invalid 1f postal cancellation date or postage meter date is more than one day after date of
deposit for mailing in affidavit.

Executed on

,at

("] *<(BY PERSONAL SERVICE) | delivered such envelope by hand to the offices of the addressee.
Executed on 7 , at , California.

I j(State) I declare under penaity of perjury under the iaws of the State of California that the above is true and correct.

[ J(Federal) t declare that | am empioyed in the office of a member of the bar of this court at whose direction the service was
. made.

, California.

p

¥ P TIETE

Type ot Print Mame Signature

“{BY MAIL SIGNATURE MUST)BE OF PERSON DEPOSITING ENVELOPE IN

M

X h '-351,1 4

Mall SLOT, BOX, QR BAG
{FOR PERSQMNAL SERVICE SIGNATURE MUST BE THAT OF MESSENGER)

SOﬁlﬁJ %lrig Rev. 77198




o VERIFICATION .
STALE GELALIFQRMA—COING- OF STATE OF ARIZONA

| have read the foregoing RESPONSES TO SPECIAL INTERROGATORIES

and know its contents.

¥ ] CHECK APPLICABLE PARAGRAPHS

(X1 1 am a party to this action. The matters stated in the foregoing document are true of my own knowledge except as to
those matters which are sfated on information and belief, and as to those matters | believe thaem to be true.

[ tam i _lanOfficer [ ] apartner [ la

of

a party to this action, and am authorized to make this verification for and on its behalf, and | make this verification for tha{
reason. [ | | am informed and believe and on that ground allege that the matters stated in the faregoing document are
true. || The matters stated in the foregoing document are true of my own knowledge, except as to those matters which are
stated on information and belief, and as to those matters | believe them to be true.

| 1 1amone of the attorneys for

a party 1o this action. Such party is absent from the county of aforesaid where such attorneys have their offices, and | make

this verification for and on behalf of {hat party for that reason. | am informed and believe and on that ground aliege that
the matiers stated in the foregoing document are true.

Executed on December. 29 , 2006 .at State of Arizona ~Satifonms

t declare under penalty of perjury under the laws of the State of California that ti?orﬁgoing istynd correct.
Thomas R. Wood il ' /[/’/K

P
. L.
Type or Print Name

Signature
PROOF OF SERVICE
1013a (3) COP Revised 51/88
STATE OF CALIFORNIA, COUNTY OF
I am empioyed in the county of

. State of California.
1 am over the age of 18 and not a party to the within action; my business address is;

On, I served the foregoing document described as
on in this action
[_:_,] by placing the true copies thereof enciosed in sealed envelopes addressed as stated on the attached mailing list:
I lbyplacing | | the original |~ 1 a true copy thereof enclosed in sealed envelopes addressed as foliows:
|___iBY MAIL
[ 771" deposited such envelope in the mail at , California.

The envelope was mailed with postage thereon fully prepaid.
[ As follows: | am "readily familiar" with the firm's practice of.collection and processing correspondence for maiiing.
Under that practice it would be deposited with U.S. postal service on that same day with postage thereon fully prepaid at

California in the ordinary course of business. | am aware that on motion of the
party served, service is presumed invalid if postal cancellation date or postage meter date is more than one day after daie of
deposit for mailing in affidavit,

Executed on . at . California,
{1 **(BY PERSONAL SERVICE) | delivered such envelope by hand to the offices of the addressee.

Executed on ,at , California.
| _)(State) | declare under penalty of periury under the laws of the State of Caiifornia that the above is true and correct.

i j(Fecfé’ral) | declare that | am employed in the office of a member of the bar of this court at whose direction the service was
e made.

L LT
" fag

Type or Print Name Sighature

*(BY MAIL SIGNATURE MUST BE OF PERSON DEPOSITING ENVELOFE IN
MAIL SLOT, BOX, OR BAG)

“{FOR PERSONAL SERVICE SIGNATURE MUST BE THAT OF MESSENGER)

i e

Pgfl et

561 Rev, 7/¢9
soliffne



VERIFICATION .
STATEORECHHFORNA=COUNTY OF STATE OF ARIZONA

| have read the foregoing RESPONSES TQ SPECIAL INTERROGATORIES

and know its contents.
[ ¥ ) CHECK APPLICABLE PARAGRAPHS

[ X1 | am a party to this action. The matters stated in the foregoing document are true of my own knowledge except as to

those matters which are stated on information and belief, and as to those matters | believe them fo be true.
{1 tam i _1lanOfficer | |apartner “la of

a party to this action, and am authorized to make this verification for and on its behalf, and | make this verification for that
reason. | ) | am informed and believe and on that ground allege that the matters stated in the foregoing document are
true. [ _| The matters stated in the foregoing document are true of my own knowledge, except as 1o those matiers which are
~stated on information and belief, and as to those matters | beiieve them io be true.
"I _1  1am one of the attomeys for

a party to this action. Such party is absent from the county of aforesaid where such attorneys have their offices, and | make

this verification for and on behalf of that party for that reason. | am informed and believe and on that ground allege that
the matters stated in the foregoing document are frue.

Executedon December 29 , 2006 - ,at State of Arizona
| declare under penalty of perjury under the laws of the State of California that the foregoeing is true and correct.

Marilyn Wood /{/

Type or Print Name i
: " PROQF QF SERVICE

1013a {3) CCP Revised 51/88

, Ceiformia.

Signature

STATE OF CALIFORNIA, COUNTY OF
| am employed in the county of
| am over the age of 18 and not a party to the within acfion; my business address is:

, State of California.

On,

[ served the foregoing document described as

on

[ __Iby placing the true copies thereof enclosed in sealed envelopes addressed as stated on the attached mailing fist:

" byplacing | | the original | | a true copy thereof enciosed in sealed envelopes addressed as follows:

in this action

[__JBY MAIL

[T 1" deposited such envelope in the maii at
The envelope was mailed with postage thereon fully prepaid.

| _1As follows: | am "readily familiar® with the firm's practice of collection and processing correspondence for mailing.
Under that practice it would be deposited with U.S. postal service on that same day with postage thereon fully prepaid at

California in the ordinary course of business, 1 am aware that on motion of the

party served, service is presumed invalid if postal cancellation date or postage meter date is more than one day after date of
deposit for mailing in affidavit.

Executed on

, California.

,at
] **(BY PERSONAL SERVICE} | delivered such envelope by hand to the offices of the addressee.
Executed on , at , California.
r ] Sta‘te;) |-dectare under penalty of perjury under the laws of the State of California that the above is true and correct.
m:}(Federaf) | declare that | am employed in the office of a member of the bar of this court at whose direction the service was
e made.

'&ﬁ:

, California.

£,
S

Type or Print Name Signature

“(BY MAIL SIGNATURE MUST BE OF PERSON DEPOSITING ENVELOPE IN
MAIL SLOT, BOX, OR BAG)

~{FOR PERSONAL SERVICE SIGNATURE MUST BE THAT OF MESSENGER)

qoﬁleé' e Rev. 7/99
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VERIFICATION .
| SIATEORCAEFORIIA CONRE-OF STATE OF GEORGIA

| have read the foregoing RESPONSES TO SPECIAL INTERROGATORIES

and know its contents.
%] 1 am a party to this action. Tﬁg.matters stated in the foregoing document are true of my own knowledge except as to
those matters which are stated on information and belief, and as to those matters | believe them to be true.

U] 1am | "] anOfficer [ __|aparner [ a of

a party fo this action, and am authorized to make this verification for and on its behalf, and | make this verification for that
reason. | - | | am informed and believe and on that ground allege that the matters stated in the foregoing document are
true. [__| The matters stated in the foregoing document are true of my own knowiedge, except as to those matters which are
__stated on information and belief, and as to those matters | believe them to be true,
[ 1 1ameneofthe attorneys for

a party to this action. Such parly is absent from the county of aforesaid where such attorneys have their offices, and | make
this verification for and on behalf of that party for that reason. 1 am informed and believe and on that ground aliege that
the mafters stated §n the foregoing document are true.

Executed on & , 20862007 ,at Savannaly Georgia
I declare under penalty of perjury under the laws of the State of California

, CoSiaTNE.

Greg Staininger

Type or Print Name ~y Signature
’ PROOF OF SERVIC!
1012a {3) CCP Revisad 5/1/88

STATE OF CALIFORNIA, COUNTY OF

| am employed in the county of , State of California.
| am over the age of 18 and not a-party o the within acfion; my business address is: L : :

On, | served the foregoing document described as

on in this action

r,,“,] by placing | " Tthe ofigina! | | atrue copy thereof enclosed in sealed envelopes addressed as follows:

[ 7 1BY MAIL

[" 1" deposited such envelope in the mail at
The envelope was maited with postage thereon fiilly prepaid.

__iAs foliows: | am "readily familiar" with the firm's practice of coliection and processing correspondence far mailing.
Under that practice it would be deposited with U.S. postal service on that same day with postage thereon fully prepaid at

California in the ordinary course of business. | am aware that an motion of the

party served, service is presumed invalid if postal canceliation date or postage meter date is more than one day after date of
deposit for mailing in affidavit.

Executed on

, California.

, at

i _]  *~(BY PERSONAL SERVICE) | delivered such envelope by hand fo the offices of the addressee.

Executed on , at , California.
I J(State} | declare under penalty of perjury under the laws of the State of California that the above is true and correct.

. ](Fede;al) I declare that | am employed in the office of a member of the bar of this court at whose direction the service was
=% made.

i S

, California.

Type or Print Name Signature

*(BY MAIL SIGNATURE MUST BE OF PERSON DEPOSITING ENVELOPE IN
MAIL SLOT. BOX, OR BAG)

~(FOR PERSONAL SERVICE SIGNATURE MUST BE THAT OF MESSENGER)

Rev, 7199
So{ﬁﬂ Sﬂs

TLattt n,
bt




(VR -

O co  ~)

® ®
PROOF OF SERVICE

STATE OF CALIFORNIA )}
)
COUNTY OF LOS ANGELES );

I am employed in the County of Los Angeles, State of California; I am over the age of 18

and not a party to the within action; my business address is 1880 Century Park East, Suite 300, Los
Angeles, California 90067.

On Janvary /4, 2007 1 served the foregoing document described as PLAINTIFF'S
ANSWERS TO DEFENDANT CHARLES W. HAYES' SPECIAL INTERROGATORIES
on the interested parties in this action

X byplacing __the original X a true copy thereof in sealed envelopes addressed as follows:

Lacey, Dunn & Do John P. Godsil, Esq.-
315 W. Arden Avenue Nicolas A. Rozansky, Esq.
Suite 11 Freeman, Freeman & Smiley, LLP

Glendale, CA 91203 * 3415 Sepulveda Boulevard, Suite 1200
: ‘ _ | Los Angeles, CA 90034-6060

X_ By mail I deposited such envelope in the mail at Los Angeles, California. The envelope
was mailed with postage thereon fully prepaid. I am "readily familiar" with the firm's
practice of collection and processing correspondence for mailing. Under that practice it
would be deposited with U.S. postal service on that same day with postage thereon fully
prepaid at Los Angeles, Califorma in the ordinary course of business. Iam aware that on
motion of the party served, service is presumed invalid if postal cancellation date or postage
meter date 1s more than one day after date of deposit for mailing in affidavit.

Executed on January /2 2007, at Los Angeles, California.
X STATE I declare under penalty of perjury under the laws of the State of California
that the above is true and correct.

__ FEDERAL I declare that I am employed in the office of a member of the bar of this
court at whose direction the service was made.

i8

PLAINTIFFS' ANSWERS TO DEFENDANT CHARLES W. HAYES' SPECIAL INTERROGATORIES




{310) 256-6100

PENTHOUSE, SUITE 1200
3415 SEPULVEDA BOULEVARD

FREEMAN, FREEMAN &SMILEY, LLP
LOS ANGELES, CALIFORNIA 90034-8060
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| John P. Godsil (State Bar No. 174336)

Nicolas A. Rozensky (State Bar No. 219855)
FREEMAN, FREEMAN & SMILEY, LLP
3415 Sepulveda Boulevard, Swmte 1200

Los Angeles, California 90034-6060
Telephone:  (310) 255-6100

Facsimile: {310)391-4042

Attorneys for Defendants Wayne Joyner,
The Universal Scientific Publications Company Trust,

The Universal Scientific Publications Company, Inc.,
and The Natural Estate Trust

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF LOS ANGELES, CENTRAL DISTRICT

FREDERIC G. MARKS, et. al., } CASENO. BC 352639
‘ ) o
Plaintiffs, ) (Hon. Kenneth R. Freemen — Dept 64)
)
vS. ) SPECIAL INTERROGATORIES, SET
} ONE, TO PLAINTIFF FREDERIC G.
WAYNE JOYNER, et. al.,, y MARKS; DECLARATION OF JOHN P.
)  GODSIL RE: ADDITIONAL
Defendants. ) DISCOVERY
) _

Action Filed: May 19, 2006

PROPOUNDING PARTY: Defendant Wayne Joyner
RESPONDING PARTY:  Plaintiff Frederic G. Marks
SET NUMBER: One
TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:
-Pursuant to Code of Civil Procedure § 2030.010, et. seq, defendant Wayne Joyner hereby

requests that plamtiff Frederic G. Marks responds to the following special interrogatories within

thirty days of service.

1
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FREEMAN, FREEMAN & SMILEY, LLP

PENTHOUSE, SUITE 1200
3415 SEPULVEDA BOULEVARD
LOS ANGELES, CALIFORN{A 90034-6060
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SPECIAL INTERROGATORIES
SPECIAL INTERROGATORY NO. 1:

State in complete detail all facts which support YOUR claim for damnages set forth in the
COMPLAINT. (For purposes of these mterrogatories, “YOU™ and “YOUR” shall mean and refer
t6 plaintiff Frederic G. Marks, his present or former agents, partners, employees, attomeys,
accountants,'consultants; and anyone else acting on his behalf. Further, “COMPLAINT™ shall

mean and refer to the Complaint YOU filed in this lawsuit on or about May 19, 2006.)
SPECIAL INTERROGATORY NO. 2:

State in complete detail all facts which support the contention that the proprietary heirs of
AJG are not entitled to publish Book 1 in the form of edited selections from the tape recorded

lectures of AJG. (For purposes of these interrogatories, “AJG” shall mean and refer to Andrew .

Galambaosg.)

SPECIAL INTERROGATORY NO. 3:

State 1n cormplete detatl all facts which support the contention set forth in paragraph 2 of
the COMPLAINT that Wayne Joyner is a trustee of the TUSPCO TRUST. .(For purposes of these
intérrogatories, “TUSPCO TRUST? shall mean and refer to defendant The Universal Scientific
Publications Company Trust.)

SPECIAL INTERROGATORY NO. 4:

State in complete detail all facts which support the contention set forth in paragraph 3 of
the COMPLAINT that “[alt all relevant times, Defendants Joyner and Hayes controlled TUSPCO.”
(For purposes of these interrogatories, “TUSPCO” shall mean and refér to defendant The Universal
Scientific Publications Company, Inc.)

SPECIAL INTERROGATORY NO. 5:

State in complete detail all facts which support the contention set forth in paragraph 4 of
the COMPLAINT that TNET is the alter ego of TUSPCO. (For purposes of these interrogatories,

“TNET” shall mean and refer to defendant The Natural Estate Trust.)

2
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FREEMAN, FREEMAN & SMILEY, LLP

PENTHCOUSE, SUITE 1200
3415 SEPULVEDA BOULEVARD

LOS ANGELES, CALIFORNIA 90034-6060
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SPECIAL INTERROGATORY NO. 6:

State in complete detail all facts which support the contention set forth in paragraph 5 of

the COMPLAINT that “Defendants Joyner and Hayes have intermingled the assets of TUSPCO

{l and The Natura} Estate Trust.”

SPECIAL INTERROGATORY NQO. 7:

State in complete detail all facts which support the contention thét Wayne Joyner owes one
or more of the PLAINTIFFS a fiduciary duty. (For purposes of these interrogatories,
“PLAINTIFFS” shall mean a:_xd refer to Fredenc G. Marks, I oseph Hentz, Staart Smith, Jean
Mo]lenhauer, Rogan Coombs, Joséph Droll, Gregg Rooten, Thomas R. Wood, Marilvn Wood,
Greg Staininger, and John Fountain.)

SPECIAL INTERROGATORY NO. §:

State in éomplcte detail all facts which support the contention set forth in paragraph 5 of
the COMPLAINT that Wayne Joyner has dissipated the assets of TUSPCO.
SPECIAL INTERROGATORY NO, 9:

State in complete detail all facts which support the contention set forth in paragraph 5 of

the COMPLAINT that Wayne Joyner has dissipated the assets of TU_SPCO TRUST.
SPECIAL INTERROGATORY NO, 10:

State in complete detail all facts which support the contention set forth in paragraph 5 of
the COMPLAINT that Wayne Joyner has dissipated the assets of TNET.
SPECIAL INTERROGATORY NO. 11:

State In complete detail all facts which support the contention that any of the
DEFENDANTS is an alter ego of any of the other DEFENDANTS. (For purposes of these
interrogatories, “DEFENDANTS” shall mean and refer to Wayne J oyner, Charles W. Hayes,
TUSPCO TRUST, TUSPCO, and TNET.)

SPECIAL INTERROGATORY NQ. 12:

~State in complete detail all facts which support the contention set forth in paragraph 13 of

the COMPLAINT that “[c]ollectively, Plaintiffs own subscription rights to 270 copies of Book 1.”

3
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FREEMAN, FREEMAN & SMILEY LLP
PENTHOUSE, SUITE 1200
3415 SEPULVEDA BOULEVARD
LOS ANGELES, CALIFORNIA 90034-6CAG
{310) 265-8100

SPECIAL INTERROGATORY NO. 13-

2 How many of the “subscription rights to 270 copies of Book 17 collectively owned by

3 || PLAINTIFES (as alleged in paragraph 13 of the COMPLAINT) do YOU individually own?
¢ {| SPECIAL INTERROGATORY NO, 14:

5 How many of the “subscription rights to 270 copies of Book 17 collectively owned by

6 | PLAINTIFFS (as alleged in paragraph 13 of the COMPLAINT) does Joseph Hentz own?
7 || SPECIAL INTERROGATORY NO. 15:

8 How many of the “subscription rights to 270 copies of Book 1™ collectively owned by

9 PLAINTIFFS (as alleoed in paragraph 13 of the COMPLAINT) does Stuart Smith own?
10 || SPECIAL INTERROGATORY NO. 16:

11 How many of the “subscription rights to 270 copies of Book 17 collectively owned by

12 || PLAINTIFFS (as alleged in paragraph 13 of the COMPLAINT) does Jean Mollenhauer own?
13 i| SPECIAL INTERROGATORY NO. 17:

14 How many of the “subscription rights to 270 copies of Book 17 collectively owned by

15 || PLAINTIFFES (as alleged in paragraph 13 of the COMPLAINT) does Rogan Coombs own?
16 i SPECIAL INTERROGATORY NO. 18:

174 How many of the “subscription rights to 270 copies of Book 17 collectively owned by

18 || PLAINTIFFS (s alleged in paragraph 13 of the COMPLAINT) does Joseph Droll own?
19 || SPECIAL INTERROGATORY NO. 19:

20 How many of the “subscription rights to 270 copies of Book 17 collectively owned by
21 || PLAINTIFFS (as alleged in paragraph 13 of the COMPLAINT) does Gregg Rooten own?

22 || SPECIAL INTERROGATORY NO. 20:

23 How many of the “subscriptidn rights to 270 copies of Book 17 collectively owned by

24 || PLAINTIFFS (as alleged in paragraph 13 of the COMPLATNT) does Thomas R. Wood own?
=35 {| SPECIAL INTERROGATORY NO. 21:

iz6 How many of the “subscription rights to 270 copies of Book 17 collectively owned by

(s

;'"237 PLAINTIFFS (as alleged in paragraph 13 of the COMPLAINT) does Marilyn Wood own?
3

ag
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FREEMAN, FREEMAN & SMILEY, LLP
PENTHOUSE, SUITE 1200
3415 SEPULVEDA BOULEVARD
LOS ANGELES, CALIFORNIA 90034-8060
{310} 255-6100
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SPECIAL INTERROGATORY NO. 22:

How many of the “subscription rights to 270 copies of Book 1™ coliectively owned by

PLAINTIFFS (as alleged in peragraph 13 of the COMPLAINT) does Greg Staininger own?
SPECIAL INTERROGATORY NO. 23:

How many of the “subscription nights to 270 copies of Book 17 collectively owned by

PLAINTIFFS (as alleged in paragraph 13 of the COMPLAINT) does John Fountain own?
SPECIAL INTERROGATORY NO. 24:

State in complete detail all facts which support the contention set forth in paragraph 13 of
the COMPLAINT that “[cjollectively, Plaintiffs own approximately 20% of all subscriptions [to
Book 11.” |
SPECIAL INTERROGATORY NO. 25:

State in complete detail all facts which support the contention set forth in paragraph 15 of

the COMPLAINT that Wayne Joyner and Charles W. Hayes are the successor trustees of TUSPCO
TRUST. |

SPECIAL INTERROGATORY NQ, 26:

State in complete detail all facts Which support the contention that YOU are entitled to an

accounting of the assets of TUSPCO.
SPECIAL INTERROGATORY NO. 27:

State in complete detail all facts which support the contention that YOU are entitled 1o an
accounting of the assets of TUSPCO TRUST.
SPECIAL INTERROGATOQORY NO. 28:

State in complete detail all facts which support the contention that YOU are entitled to an

accounting of the assets of TNET.

SPECIAL INTERROGATORY NO. 29: -

State in complete detail all facts which support the contention set forth in paragraph 28 of
the COMPLAINT that “Defendants Joyner [and] Hayes. . . have wrongfully paid themselves and

others substantial sums from TUSPCO and the TUSPCQ Trust, depleting the assets of TUSPCO
and the TUSCPO Trust.”

5
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FREEMAN, FREEMAN & SMILEY, LLP

3415 SERPULVEDA BOULEVARD
LOS ANGELES, CALIFORNIA 90034-5060

FENTHQUSE, S§UITE 1200

{310} 255-6100
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SPECIAL INTERROGATORY NO. 30:

State in complete detail all facts which support the contention set forth in paragraph 30 of
the COMPLAINT that “Defendants have repudiated any and all remaining obligations under the

Subscription Agreement.”

SPECIAL INTERROGATORY NO. 31:

State in complete detail all facts which support the declaratory relief cause of action in the

COMPLAINT.
SPECIAL INTERROGATORY NO. 32:

State in complete detail all facts which support the specific performance cause of action in

the COMPLAINT.
SPECIAL INTERROGATORY NQO. 33:

State in complete detail all facts which support the breach of contract cause of action in the

COMPLAINT.,
SPECIAL INTERROGATORY NO. 34:

State in complete detail all facts which support the breach of fiduciary duty cause of action
in the COMPLAINT.

SPECIAL INTERROGATORY NQO. 35:
State in complete detail all facts which support the contention set forth in paragraph 32 of
the COMPLAINT that “TUSPCO Trust [bas] . . .a contractual duty to either (a) publish and deliver

the remaining volumes of Book 1 to Plaintiffs, or (b) refund the purchase price, plus interest to

Plaintiffs.”
SPECIATL INTERROGATORY NO. 36:

State in complete detail all facts which support the contention set forth in paragraph 32 of
the COMPLAINT that “TUSPCO . .. [has] . . .a contractual duty to either (a) publish and deliver

the remaining volumes of Book 1 to Plaintiffs, or (b) refund the purchase price, plus interest io

Plaintiffs.”

&
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FREEMAN, FREEMAN & SMILEY, LLF

PENTHOUSE, SUITE 1200
3415 SEPULVEDA BOULEVARD
LOS ANGELES, CALIFORNIA 90034.6060

(310) 2856-6100

19

11

12

13

14

15

16

17

18

18

20

21

22

SPECIAL INTERROGATORY NO, 37:

State in complete detail all facts which support the contention set forth in paragraph 33 of
the COMPLAINT that one or more the DEFENDANTS are “contractually obligated to publish the
final volumes of Book 1, consisting of the edited, transcribed lectures of AJG in course V-201, in

the same form that they published Volume 1 of Book 1, which consisted of the edited, verbatim,

transcribed lectures of AJG in course V-50.”

SPECIAL INTERROGATORY NO. 38:

‘State in complete detail all facts which supiaort the contention set forth in paragraph 34 of
the COMPLAINT that DEFENDANTS “are obligated to . . .publish the remaining volumes of
Book 1 to Plaintiffs in the same form that they published Volume 1 of Book 1.7 |
SPECIAL INTERROGATORY NO. 36:.

State in complete detail all facts which support the contention set forth in paragraph 34 of
the COMPLAINT that DEFENDANTS “are obligated to . . . refund the purchase price [for Book
1], plus six percent (6%) interest to Plaintiffs.”

SPECIAL INTERROGATORY NO. 40:

State in complete detail all facts which support the contention set forth in paragraph 38 of
the COMPLAINT that “Plaintiffs have performed all conditions, covenants and promises required
on their part to be performed.”

SPECIAL INTERROGATORY NO. 41:

State m complete detail all facts which support the contention set forth in paragraph 39 of
the COMPLAINT that “Defendants have failed and refused, and continue to fail and refuse, to
perform the remaining conditions of the contract.”

SPECIAL INTERROGATORY NO. 42:

State in complete detail all facts which support the contention set forth in paragraph 40 of
the COMPLAINT that “Plaintiffs have no adequate remedy at law.”

7
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SPECIAL INTERROGATORY NO. 43:

State in complete detail all facts which support the contention set forth in paragraph 41 of
the COMPLAINT that PLAINTIFES are entitled to a decree that “Defendants deliver the verbatim
transcripts of AJG's lectures in course V-201, and/or any compact disc containing such transcripts,
to Plaintiffs so that Plaintiffs may, at their own expense, publish and distribute course V-201 (the

remaining volumes of Book 1) to themselves and to any other fully paid original Subscriber to the

Subscription Agreement who may so request.”

SPECIAL INTERROGATORY NO. 44-

State in complete detail all facts which support the contention set forth in paragraph 43 of
the COMPLAINT that Wayne Joyner “breached the Subscription Agreement.”
SPECIAL INTERROGATORY NO. 45: |

State in complete detail all facts which support the contention set forth in paragraph 43 of
‘the COMPLAINT that “Plaintiffs have performed all of their obligations under the Subscription

Agreement.”

SPECIAL INTERROGATORY NO. 46:

r

State in complete detail all facts which support the contention set forth in paragraph 44 of
the COMPLAINT that “Plaintiffs have been damaged in the amount of at least $289,440.”
SPECIAL INTERROGATORY NO. 47:

State in complete detail all facts which suppért the contention set forth in paragraph 46 of

the COMPLAINT that “[a}t all relevant times, a fiduciary relationship existed between Plaintiffs”

and Wayne Joyner.

SPECIAL INTERROGATORY NO. 48:

State in complete detail all facts which support the contention set forth in paragraph 47 of

the COMPLAINT that “TUSPCO Trust's funds [have been distributed] . . .to unauthorized

recipients.”

: 8
SPECIAL INTERROGATORIES




[

FREEMAN, FREEMAN & SMILEY, LLP
PENTHOUSE, SUITE 1200
3415 SEPULVEDA BOULEVARD
LOS ANGELES, CALIFORNiIA 90034-6060
(310) 256-6100-
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SPECIAL INTERROGATORY NO. 49:

State in complete detail all facts which support the contention set forth in paragraph 48 of

the COMPLAINT that Wayne Joyner “should be adjudged individually liable to Plaintiffs.”

Dated: October ﬁ 2006 FREEMAN, FREEMAN & SMILEY, LLP

By:

Johi P. GedsH
Attorneys for Defendants Wayne Joyner,
The Universal Scientific Publications Company
Trust, The Universal, Scientific Publications
Company, Inc., and The Natural Estate Trust

597000
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PENTHOUSE, SUITE 1200
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DECLARATION OF JOHN P. GODSIL RE: ADDITIONAT DISCOVERY
1, John P. Godsil, declare as follows:

1. 1 am an attorney at law licensed to practice in the State of California and 1 am
employed by Freeman, Freeman & Smiley, LLP, counsel for defendants Wayne Joyner,

The Universal Scientific Publications Company Trust, The Universal Scientific Publicationis
Company, Inc., and The Natural Estate Trust. I have personal knowledge of the matters described
below, and if called as a witness, I could and would testify competently thereto.

| 2. I am propounding to plaintiff Frederic G. Marks (“Plaintiff”) the attached Special
Interrogatories, Set No. One, on behalf of defendant Wayne Joyner.

3. This set of special interrogatories will cause the total number of specially prepared
interrogatories propounded to Plaintiff to exceed the number of specially prepared interrogatories
permitted by Code of Civil Procedure § 2030.030.

4. No prier interroéatories have been propounded to Plaintiff, including any
interrogatories propounded by defendant Wayne Joyner.

5. This set of .special interrogatories contains a total of 49 interrogatories.

6. I am familiar with the 1ssues and the previous discovery conducted by all of the
parties in this case.

7. - 1personally examined each of the questions in this set of interrogatories.

8. This number of interrogatories is warranted under Code of Civil Procedure §
2030.040 because of the complexity and the quantity of the existing and potential issues in this
case. This number of interrogatories is further warranted because Plaintiff’s lengthy paragraph
Complaint contains allegations relating to numerous events spanning over many years, and relating
to multiple parties. Further, Plaintiff’s alleged damages exceed $250,000. Propounding these .
mterrogatories is necessary for my client to expeditiously conduct an investigation mto Plaintiff’s
claims. See, Code of Civil Procedure § 203‘0.040(2). Thus, in order for my client to obtain
additional facts concermning this matter, it is necessary for my client to exceed the number of

inferrogatories permitted under Code of Civil Procedure § 2030.030.

, 10
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FREEMAN, FREEMAN & SMILEY, L

PENTHOUSE, SUITE 1200
3415 SEPULVEDA BOULEVARD

LOS ANGELES, CALIFORNIA 90034-8060

(310) 255.6400
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9. None of the questions in this set of interrogatonies is being propounded for any

improper purpose, such as 10 harass Plainiiff, or Plaintiff"s counsel, or to cause vnnecessary delay

or needless increase in the cost of litigation.

1 declare under penalty of pejury under the laws of the State of California that the

foregoing is true and correct.

- Executed this WW¥day of October 2006, at Los Angeles, California.
\A
John P.@sﬂ )
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John P. Godsil (State Bar No. 174356)
Nicolas A. Rozansky (State Bar No. 219855)
FREEMAN, FREEMAN & SMILEY, LLP
3415 Sepulveda Boulevard, Suite 1200

Los Angeles, California 90034-6060

Telephone:  (310) 255-6100
Facsimile: (310) 391-4042

Attorneys for Defendants Wayne Joyner,
The Umversal Scientific Publications Company Trust,

The Universal Scientific Publications Company, Inc.,
and The Natural Estate Trust

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF LOS ANGELES, CENTRAL DISTRICT

FREDERIC G. MARKS, et. al,, ) CASENO. BC 352639
) . . N
Plaintiffs, }  (Hon. Kenneth R. Freemen — Dept 64)
)
vs. )
: )  PROOF OF SERVICE
WAYNE JOYNER, et. al., )
' )
Defendants. )i
)

1
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FREEMAN, FREEMAN & SMILEY, LLP

PENTHOUSE, SUITE 1200
3415 SEPULVEDA BOULEVARD

LGOS ANGELES. CALIFORNIA $0034-6060

{310) 2565-6100
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PROQF OF SERVICE
1. Brenda Goff, declare:

1. am a resident of the State of Califorma and over the age of eighteen years, and not
a party to the within action; my business address is Freeman, Freeman & Smiley, LLP,
3415 S. Sepulveda Boulevard, Suite 1200, Los Angeles, California 90034,

On October 27, 2006, 1 served the within documents:
(See the Attached List of Documents)

O by transmitting via facsimile the documenti(s) listed above to the
fax number(s) set forth below, before 5:00 p.m. on this date.

X by placing the document(s) listed above in a sealed envelope with postage

thereon fully prepaid, in the United States mail at Los Angeles, California,
addressed as set forth below.

o by placing the document(s} listed above in a sealed Overnite Express envelope and

affixing a pre-paid air bill, and causing the envelope to be delivered to an Overmte
Express agent for dehvery

Jonathan K. Golden, Esq.

Law Offices of Jonathan Golden
1880 Century Park East, Suite 300
Los Angeles, California 90067

Kevin S. Lacey, Esq.
Catherine L. Sekely, Esq.
Lacey, Dunn & Do

315 W, Arden Avenue, Suite 11
Glendale, California 91203

Tel.:  (310) 553-3830 Tel: (818) 291-9858
Fax: (310) 553-1337 Fax: (818)291-9860
® 1 am readily familiar with the firm's practice of collection and processing

correspondence for mailing. Under that practice it would be deposited with the U_S. Postal
Service on that same day with postage thereon fully prepaid in the ordinary course of business.
1 am aware that on motion of the party served, service is presumed invahd if postal cancellation
date or postage meter date is more than one day after date of deposit for maihing in affidavit.

I declare under penalty of perjury under the laws of the State of California that the above is true
and correct.

Executed on October 27, 2006 at Los Angeles, California.

@%ﬁgﬁ/
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FREEMAN, FREEMAN & SMILEY, LLP
PENTHOUSE, SUITE 1200
3415 SEPULVEDA BOULEVARD
LOS ANGELES, CALIFORNIA 90034.6060
(310)256-8100

LIST OF DOCUMENTS
1. Special Interrogatories, Set One, to Plaintiff Frederic C. Marks; Declaration of
John P. Godsil re Additional Discovery
2. Request for Production of Documents, Set One, to Plaintiff Frederic C. Marks
3. Proof of Service

Form Interrogatories:

Form Interrogatories, Set One, to Plamtiff Frederic Marks
Form Interrogatories, Set One, to Plaintiff Joseph Hentz
Form Interrogatories, Set One, to Plaintiff Stuart Smith
Form Interrogatones, Set One, to Plaintiff Jean Mollenhauer
Form Interrogatories, Set One, to Plaintiff Rogan Coombs
Form Interrogatories, Set One, to Plaintiff Joseph Droll
Form Interrogatories, Set One, to Plaintiff Gregg Rooten
Form Interrogatories, Set One, to Plaintiff Thomas R. Wood
Form Interrogatories, Set One, to Plaintiff Marilyn Wood
Form Interrogatories, Set One, to Plaintiff Greg Staininger
Form Interrogatories, Set One, to Plaintiff John Fountain

= O 00 ) ON A B U B

— O

Requests for Admission

Requests for Admission, Set One, to Plaintiff Frederic Marks
Requests for Admission, Set One, to Plaintiff Joseph Hentz
Requests for Admission, Set One, to Plaintiff Stuart Smith
Requests for Admission, Set One, to Plaintiff Jean Mollenhauer
Requests for Admission, Set One, to Plaintiff Rogan Coombs
Requests for Admission, Set One, to Plaintiff Joseph Droll
Requests for Admission, Set One, to Plaintiff Gregg Rooten
Requests for Admission, Set One, to Plaintiff Thomas R. Wood
Requests for Admission, Set One, to Plaintiff Marilyn Wood '
Requests for Admission, Set One, to Plantiff Greg Staiminger
Requests for Admission, Set One, to Plaintiff John Fountain
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JONATHAN K. GOLDEN, ESQ. (CSB 45459)
1880 Century Park East, Suite 300

Los Angeles, California 30067

Telephone: (310) 553-3830

Facsimile: (310) 553-1337

Attorneys for Plamntiffs

SUPERIOR COURT FOR THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES, CENTRAL DISTRICT

FREDERIC G. MARKS, JOSEPH HENTZ, ) CaseNo.: BC352639

STUART SMITH, JEAN MOLLENHAUER, ) .

ROGAN COOMBS, JOSEPH DROLL, GREG% [Honorable Kenneth R. Freeman,
ROOTEN, THOMAS R. WOOD, MARIYLN § Department 64]

WOOD and GREG STAININGER,
. PLAINTIFF FREDERIC G. MARKS’
Plaintiffs, RESPONSES TO SPECIAL
INTERROGATORIES '

V.

WAYNE JOYNER and CHARLES W.
HAYES, individually and as Trustees of the
UNIVERSAL SCIENTIFIC PUBLICATIONS
COMPANY TRUST, THE UNIVERSAL
SCINTIFIC PUBLICATIONS COMPANY,
INC., THE NATURAL ESTATE TRUST and
DOES 1 through 50, inclusive,

Defendants.

\_J\vavvvvvvvvvwvvvvvvuvv

PROPOUNDING PARTY: Defendant WAYNE JOYNER
RESPONDING PARTY: Plaintiff FREDERIC G. MARKS

SET ONE: ONE

1

FREDERIC G. MARKS® RESPONSES TO SPECIAL INTERROGATORIES
Case No. BC352639
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PRELIMINARY STATEMENT AND GENERAL OBJECTIONS

The following objections and statement are incorporated into eack of the responses

below. Discovery is ongoing in this matter. Each of the responses contained herein is based
only upon such information and documents as are presently available and specifically
known to Plaintiff.  Plaintiff discloses only those contentions which have been presently
formulated, and information in his possession which is not privileged.

Further discovery, independent investigation, legal research and analysis may reveal
additional facts, add meaning to known facts, and establish entirely new factual conclusions
and legal contentions, all of which may lead to substantial additions to, changes In and
variations from the statement of contentions. The following responses are given without
prejudice to Plaintiff’s right to produce evidence of any subsequentiy discovered fact or
facts which Plaintiff may discover or recall. Plaintiff reserves the right to change any and all
responses set forth herein as additional facts are established, analysis is performed, legal
research is completed and contentions are made. The responses set forth below are made in
a good faith effort to supply as much factual information and specification of legal
contention as is presently known, but are in no way to prejudice Plaintiff in relation to
further discovery, research and analysis.

Plaintiff further objects to each of the Special Interrogatories {Set One), to the extent
that 1t seeks information protected by the attorney-client privilege or -attorney work product

rule. Nothing contained in Plaintiff’s responses is intended to be nor should be construed to

be 2 waiver of any of these privileges.

RESPONSES TO SPECIAL INTERROGATORIES

RESPONSE TO SPECIAL INTERROGATORY NO. 1:

Plainfiff objects to this interrogatory on the grounds that it is ambiguous, overbroad,
burdensome, oppressive and seeks information protected bj; the attomey-client and work
product privileges. Notwithstanding the foregoing objections and without waiving them, the
Plaintiff will state the claim for damages is predicated upon the fact that Plaintiff, as well as

all other Plainiiff subscribers in this action paid in advance for the publication Sic Jtur Ad

2
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Astra pursuant to the contract and the balance of the volumes purchased, containing course

V-201, have not been delivered.

RESPONSE TO SPECIAL INTERROGATORY NO. 2:

Plaintiff objects to this interrogatory on the grounds that it is uncertain and
unintelligible. The term “proprietary heirs” has not been defined nor is the meaning of
“cdited selections from the tape recorded lectures of ATG™ clear. In sum, Plaintiff is

uncertain whether this interrogatory states a contention that Plaintiff has advanced.

RESPONSE T‘O SPECIAL INTERROGATORY NO. 3:

Defendant JOYNER has, in the past; conducted himseif and represénted himself,
both orally and in writing as an officer of TUSPCO and Trustee of the NATURAL ESTATE
TRUST (“INET”), entities which control, in conjunction with Defendant HAYES, THE
TUSPCO TRUST. Plaintiff has yet to conduct discovery in this case and he believes

additional evidence regarding Defendant’s status as Trustee may be developed.

RESPONSE TO SPECTIAL INTERROGATORY NO. 4:-

Plaintiff objects to this interrogatory on the grounds that it calls for matters of public
record which are equally available to Defendants. Notwithstanding the foregoing objection,
and without waiving it, Defendant JOYNER and HAYES have publicly represented |
themselves as officers of TUSPCO and persons responsible for publication of Volume L

Defendants personally delivered Volume I to several Plaintiffs.

RESPONSE TO SPECIAL INTERROGATORY NO. §:

Plamntiff objects to this interro gatory on the grounds that 1t calls for matiers of pubhic
record which are equally available to Defendants. Notwithstaﬁding the foregoing objection,
and without waiving it, Plaintiff will state that Defendant J OYNER is the sole trustee of
TNET, which is the sole shareholder of TUSPCO. Both entities share the same overnding
purpose and goal, to wit, to further publication, perpetuation and protection of the

innovations of AJG. The Plamtiff has yet to conduct discovery, but expects to discover

further evidence on this issue.

3
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RESPONSE TO SPECIAL INTERROGATORY NO. 6

Plamtiff objects to this interrogatory on the grounds that it calls for matters of public
record which are equally available to Defendants. Notwithstanding the foregoing objection,
and without waiving it, Plaintiff will state that Defendant JOYNER is the sole trustee of
TNET, which 1s the sole shareholder of TUSPCO. Both entities share the same overriding
purpose and goal, to wit, to further publication, perpetuation and protection of the

innovations of AJG. The Plaintiff has yet to conduct discovery, but expects to discover

further evidence on this 1ssue.

RESPONSE TO SPECIAL INTERROGATORY NO. 7:

Plaintiff objects to this interrogatory on the grounds that it that it is ambiguous,
overbroad, compound, burdensome, oppressive and seeks information protected by
attorney’s work product: Furthermore, it seeks mformation which is not relevant to the
subject matter of the action in that Plaintiff MARKS has no information or knowledge

respecting whether or not Defendant JOYNER has ever owed a fiduciary duty to any other
Plamtiff.

RESPONSE TO SPECIAL INTERROGATORY NO. 8:

Plaintiff has yet to obtain discovery from Defendants who are sole possessors of the
evidence supporting this contention. The contention was made upon information and belief
based upon the following:

(1) The probable size of the assets of the estate of Mr. & Mrs. Galmbos, the
TUSPCO TRUST, TUSPCO and TNET as of July 1989, when MARKS last
served as attorney for Mr. & Mrs. Galmbos and their companies;

(2) Defendants’ expenditure of monies of the Galmbos’ and their companies’
attorneys fees in a dispute with William Marting

(3)  Defendants’ expenditure of $8,000 per month for several years on the
services of an individual or individuals who were hired to edit the transcripts

of AJG’s course V-201, and who failed to do so, but rather undertook to write

4 .
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a book containing the purported editor’s own version of the teachin gsof
ATG, |

Defendants’ expenditures of monies of the Galmbos® and their companies for
the personal benefit of Defendant JOYNER, specifically expenditures for Mr.
JOYNER’s personal security in regard to possible harm feared by Mr.
JOYNER in comection with the dispute with Mr. William Martin;

Losses of the Galmbos’ estate and entity assets due o improifident operations

in the stock market and mutual funds by Defendant HAYES with the consent

of Defendant JOYNER,

The stated intent of HAYES and JOYNER to preserve the tape recordings of
lectures of AJG, and their failore to spend the funds necessary to preserve the
tape recordings; ‘

Tﬁe stated intent of Defendants HAYES and JOYNER to preserve the
personal residence of Mr. & Mrs. Galmbos as a museum and their failure to

do so as evidenced by the sale of the residence.

RESPONSE TO SPECIAL INTERROGATORY NO. 9:

(1)

@

(3)

Plaintiff has yet to obtain discovery from Defendants who are sole possessors of the

evidence supporting this contention. The contention was made upon information and belief

based upon the following:

The probable size of the assets of the estate of Mr. & Mrs. Galmbos, the
TUSPCO TRUST, TUSPCO and TNET as of July 19é9, when MARKS last
served as attorney for Mr. & Mrs. Galmbos and their companies;

Defendants’ expenditure of monies of the Galmbos’ and their companies’
attorney’s fees in dispute with William Martin;

Defendants’ expenditute of $8,000 per month for several years on the
services of an individual or individuals who were hired to edit the transcripts
of AJG’s course V-201, and who failed to do so, but rather undertook to write

a book containing the purported editor’s own version of the teachings of
AJG;

5
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(4) Defendants’ expenditures of monies of the Galmbos® and their companies for
the personal benefit of Defendant JOYNER, specifically expenditures for Mr.
JOYNER’s personal security in regard to possible harm feared by Mr.
JOYNER in connection with the dispute with Mr. William Martin;

(5)  Losses of the Galmbos® estate and entity assets due to improvident operations
in the stock market and mutnal funds by Defendant HAYES with the consent
of Defendant JOYNER,

(6) The stated intent of HAYES and JOYNER to preserve the tape recordings of
lectures of AJG, and their failure to spend the funds necessary to preserve the
fape recordings; | '

(7N The stated intent of Defendants HAYES and JOYNER to preserve the
personal residence of Mr. & Mrs. Galmbos as a museum and their failure to

do so as evidenced by the sa.ié of the residence.

RESPONSE TO SPECIAL INTERROGATORY NO. 10:

Plaintiff has yet to obtain discovery from Defendants who are sole possessors of the
evidence supporting this contention. The contention was made upon information and belief
based upon the following:

(1)  The probabie size of the assets of the estate of Mr. & Mrs. Galmbos, the
TUSPCO TRUST, TUSPCO and TNET as of July 1989, when MARKS last
served as attorney for Mr. & Mrs. Galmbos and their companies;

(2)  Defendants’ expenditure of monies of the Galmbos’ and their compames’
attorney’s fees in dispute with William Martin; '

(3) Defendants’ expenditure of $8,000 per month for several years on the

services of an individual or individuals who were hired to edit the

transcripts of AJG’s course V-201, and who failed fo do so, but rather

undertook fo write a book containing the purported editor’s own version of
the teachings of AJG; ' 7

(4)  Defendants’ expenditures of monies of the Galmbos® and their companies
for the personal benefit of Defendant J OYNER, specifically expenditures for

~
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(6)

(7)

Mr. JOYNER’s personal security in regard to possible harm feared by Mr.
JOYNER in connection with the dispute with Mr. William Martin;

Losses of the Galmbos’ estate and entity assets due to improvident operations
in the stock market and mutual funds by Defendant HAYES with the consent
of Defendant JOYNER;

The stated intent of HAYES and JOYNER to preserve the tape recordings of

- lectures of AJG, and their failure to spend the funds necessary fo preserve

the tape recordings;
The stated mtent of Defendants HAYES and JOYNER to preserve the
personal residence of Mr., & Mrs. Galmbos as a museum and their failure to

do so as evidenced by the sale of the residence.

RESPONSE TO SPECIAL INFERROGATORY NO. 11:

Plaintiff objects to this interrogatory on the grounds that it that it is ambiguous,

uncertain, overbroad, compound, burdensome, oppressive and seeks to invade the attormeys’

work product privilege. Furthermore, the interrogatory is improper in form because it is

comyunctive.

RESPONSE TO SPECIAL INTERROGATORY NO. 12:

Plaintiffs own subscription rights to copies of Book 1 as follows:
FREDERIC G. MARKS 198;

JOSEPH M. HENTZ 18

STEWART SMITH 4;

JEAN MOLLENHAUER 10;

ROGAN COOMBS 11;

JOSEPH DROLL 7;

GREGG ROOTEN 3;

MR & MRS. THOMAS AND MARILYN WOOD 4;

GREG STAININGER 21.

RESPONSE TO SPECIAL INTERROGATORY NO. 13:

7
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See response to Interogatory 12 above.

RESPONSE TO SPECIAL INTERROGATORY NO. 14:

See response to Interrogatory 12 above,

RESPONSE TO SPECIAL INTERROGATORY NO. 15:

See response to Interrogatory 12 above.

RESPONSE TO SPECTIAL INTERROGATORY NO. 16:

See response to Interrogatory 12 above.

RESPONSE TO SPECIAL INTERROGATORY NO. 17:

See response to Interrogatory 12 above.

RESPONSE TO SPECIAL INTERROGATORY NO. 18:

See response to Interrogatory 12 above.

L)

RESPONSE TO SPECTAL INTERROGATORY NO. 19:

See response to Interrogatory 12 above.

RESPONSE TO SPECIAL INTERROGATORY NO. 207

See response to Interrogatory 12 above.

RESPONSE TO SPECIAL INTERROGATORY NO. 21:
See response to Interrogatory 12 above.
RESPONSE TO SPECIAL INTERROGATORY NO. 22:

See response to Interrogatory 12 above.

RESPONSE TO SPECIAL INTRERROGATORY NQ. 23:

8
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Plaintiff objects to this interrogatory on the grounds that it seeks information which
15 not relevant to the subject matter of this action. M. Fountains’ claims have been

dismissed.

RESPONSE TO SPECIAL INTERROGATORY NO. 24:

Plaintiff is informed that 1,309 first edition copies of Book 1 were sold under the

prepublication subscription agreement.

RESPONSE TO SPECIAL INTERROGATORY NO. 25:
Defendant HAYES admits that he is a successor trustee of TUSPCO TRUST.

Defendant JOYNER has, in the past, conducted himself and represehted himself, both orally
and in writing as an officer of TUSPCO and Trustee of the NATURAL ESTATE TRUST
(“INET"), entities which control, in conjunction with Defendant HAYES, THE TUSPCO
TRUST. Plaintiff has yet to conduct discovery in this case and he believes additional

evidence regarding Defendant’s status as Trusteé may be developed.

RESPONSE TO SPECIAL INTERROGATORY NO. 26:

Plaintiff objects to this interrogatory on the grounds that it is ambiguous, uncertain,
mnintelligible, burdensome, oppresive and seeks to invade the attorneys’ work product
privilege. Furthermore, it seeks information which is not relevant to the subject matter of

the action because this is not an action for a formal accounting.

RESPONSE TO SPECIAL INFERROGATORY NO. 27:

Plaintiff objects to this interrogatory on the grounds that it is ambiguous, uncertain,
unintetligibie, burdensome, oppresive and seeks to invade the attorneys’ work product
privilege. Furthermore, it seeks information which is not relevant to the subject matter of

the action because this is not an action for a formal accounting.

RESPONSE TO SPECIAL INTERROGATQRY NO. 28:

Plaintiff objects to this interrogatory on the grounds that it is ambiguons, uncertain,

unintelligible, burdensome, oppresive and seeks to invade the attormeys’ work product

g
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privilege. Furthermore, it seeks information which is not relevant to the subject matter of

the action because this is not an action for 2 formal accounting.

RESPONSE TO SPECIAL INTERROGATORY NO. 29:

Plaintiff has yet to obtain discovery from Defendants who are sole possessors of the

evidence supporting this contention. The contention was made upon information and belief

based upon the following:

1)

@)

&)

(4)

()

(6)

The probable size of the assets of the estate of Mr. & Mrs.
Galmbos, the TUSPCO TRUST, TUSPCO and TNET as of July
1989, when MARKS last served as attorney for Mr. & Mis.
 Galmbos and their companies;
Defendants’ expenditure of monies of the Galmbos’ and their
companies’ attorney’s fees in dispute with William Martin;
Defendants’ expenditure of $8,000 per month for several years on
the services of an individuai or individuals who were hired to edit
the transcripts of AJG’s course V-201, and who failed to do so, but
rather undertook to write 2 book containing the purported editor’s
own version of the teachings of AJG; -
Defendants” expenditures of monies of the Galmbos’ and their companies
for the personal benefit of Defendant JO'YNER, specifically expenditures
for Mr. JOYNER’s personal security in regard to possible harm feared by
Mr. JOYNER in connection with the dispute with Mr. William Martin;

- Losses of the Galmbos® estate and entity assets due to improvident

operations in the stock market and mutual funds by Defendant HAYES with
the consent of Defendant JOYNER.

The stated intent of HAYES and JOYNIER to preserve the tape recordings
of lectures of AJG, and their failure to spend the funds necessary to
preserve the tape recbrdings ; |

The stated intent of Defendants HAYES and JOYNER to preserve the

personal residence of Mr. & Mrs. Galmbos as a museum and their failure

to do so as evidenced by the sale of the residence.
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RESPONSE TO SPECIAL INTERROGATORY NO. 30:

Defendants have both orally and in writing, in documents filed in this action, deyned
that TUSPCO or TUSPCO TRUST have any legally enforceable obligations remaining

under the Subscription Agreement.

RESPONSE TO SPECIAL INTERROGATORY NO. 31:

" Plaintiff objects to this interrogatory on the grounds that it is ambiguous, uncertain,
overbroad, burdensome, oppressive and seeks to invade the work product privilege.

Notwithstanding the foregoing objections, and without waiving them, Plaintiff will state that

|| the cause of action is supported by the facts that the Plaintiffs contend that the Subscription

Agreement is valid and enforceable whereas Defendants claim that it is not.

RESPONSE TO SPECIAL INTERROGATORY NO. 32:

Plamtiff objects to this interrogatory on the grounds that it is ambiguous, uncertaiz,
overbroad, burdensome, oppressive and seeks to invade the work product privilege.
Notwithstanding the foregoing objections, and without waiving them, Plaintiff will state that
the cause of action is supported by the facts that the Plaintiffs contend that the Subscription

Agreement is valid and enforceable whereas Defendants claim that it is not.

RESPONSE TO SPECIAL INTERROGATORY NO. 33:.

Plaintiff objects to this interrogatory on the grounds that it is ambiguous, uncertain,
overbroad, burdensome, oppressive and seeks to invade the work product privilege.
Notwithstanding the foregoing obj ections, and without waiving them, Plaintiff will state that
the cause of action is supported by the facts that the Plaintiffs contend that the Subscription

Agreement is valid and enforceable whereas Defendants claim that it is not.

RESPONSE TO SPECIAL INTERROGATORY NO. 34:

11

FREDERIC G. MARKS® RESPONSES TO SPRCIAL INTERROGATORIES
Case No. BC35263%




o ST N L |
Mgl gl el At

M ik

A apg, o,

20

21

22

23

24

25

26

27

28

Plaintiff objects to this interrogatory on the grounds that it is ambiguous, uncertam,
overbroad, burdensome, oppressive and seeks to invade the work product privilege.
Notwithstanding the foregoing objections, and without waiving them, Plaintiff will state that
the cause of action is supported by the facts that the Plaintiffs contend that the Subscription

Agreement is valid and enforceable whereas Defendants claim that it is not.

RESPONSE TO SPECIAL INTERROGATORY NO. 35:

- The contract which is the subject of this litigation so provides.

RESPONSE TO SPECIAL INTERROGATORY NO. 36:
The contract which is the subj ect of this litigation so provides.

RESPONSE TO SPECIAL INTERROGATORY NO. 37:

The contract which is the squ ect of this litigation so provides.

RESPONSE TO SPECIAL INTERROGATORY NO. 38:

The contract which is the subject of this litigation so provides.

RESPONSE TO SPECIAL INTERROGATORY NO. 39
The contract which is the subject of this litigation so provides.

| RESPONSE TO SPECIAL INTERROGATORY NO. 40:

Plaintiff fuily paid, in advance, for all Volumes of Bock 1.

RESPONSE TO SPECIAL INTERROGATORY NO. 41:

Defendants have delivered only Volume I of Book 1 to Plaintiff; have refused to

deliver the remaining Volumes and denied Plaintiff’s request for further assurances of their

performance under the contract.

RESPONSE TO SPECIAL INTERROGATORY NQ, 42:

12
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Plaintiff objects to this interrogatory on the grounds that it 1s ambiguous, uncertain,
overbroad, burdensome, oppressive and seeks to invade the work product privilege.
Notwithstanding the foregoing objections, and without waiving them, Plaintiff will state that
the cause of action is supported by the facts that the Plaintiffs contend that the Subscription

Agreement 1s valid and enforceable whereas Defendants claim that 1t is not.

RESPONSE TO SPECIAL INTERROGATORY NO. 43:

Plaintiff objects to this interrogatory on the grounds that it is ambiguous, uncertain,
overbroad, burdensome, oppressive and seeks to invéde the work product privilege.
Notwithstanding the foregoing objections, and without waiving them, Plaintiff will state that
the cause of action is supported by the facts that the Plaintiffs contend that the Subscripﬁon

Agreement 1s valid and enforceable whereas Defendants claim that it is not.

RESPONSE TO SPECIAL INFERROGATORY NO. 44:

Defendants have deﬁvéred only Volume I of Book 1 to Plaintiff; have refused to
deliver the remaining Volumes and denjed Plaintiff’s request for farther assurances of their

performance under the contract,

A3

RESPONSE TO SPECIAL INTERROGATORY NO. 45:

Piaintiff objects to this interrogatory on the grounds that it duplicates Special
Interrogatory No. 40,

RESPONSE TO SPECIAL INTERROGATORY NO. 46:

‘This sum represents an estimate of the total amount paid in advance by Plaintiffs for

all subscriptions to Book 1 together with 6% per annum from and after the date payment

was made in full.

RESPONSE TO SPECIAL INTERROGATORY NO. 47:

Plaintiff objects to this interrogatory on the grounds that it is ambiguous, uncertain,
overbroad, burdensome, oppressive, compound and seeks to invade the attorneys’ work

product privilege. Notwithstanding the foregoing obiections, and without waiving therm,

13
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Plaintiff will state that a fiduciary relationship exists between Plamfiffs and any other person
or entity exercising control over the funds entrusted to the TUSPCO TRUST. '

RESPONSE TO SPECIAL INTERROGATORY NO, 48:

Plaintiff has yet to obtain discovery from Defendants who are sole possessors of the

evidence supporting this contention. The contention was made upon information and belief

based upon the following:

1

(%)

)

(©6)

(7

The probable size of the assets of the estate of Mr. & Mrs. Galmbos, the
TUSPCO TRUST, TUSPCO and TNET as of July 1989, when MARKS
last served as attorney for Mr. & Mrs. Galmbos and their companies;
Defendants’ expenditure of monies of the Galmbos’ and their companies’
attorneys fees in dispute with William Martin;

Defendants’ expenditure of $8,000 per month for several years on the

services of an individunal or individuals who were hired to edit the transcripts

‘of AJG’s course V-201, and who failed to do so, but rather undertook to write

a book containing the purported editor’s own version of the feachings of
AlG; .
Defendants’ expenditures of monies of the Galmbos” and their companies for
the personal benefit of Defendant JOYNER, specifically expenditures for Mr.
JOYNER’s personal security in regard to possible harm feared by Mr.

JOYNER in connection with the dispute with Mr. William Martin;

‘Losses of the Galmbos® estate and entity assets due to improvident operations

in the stock market and mutual funds by Defendant HAYES with the consent
of Defendant JOYNER;

The stated intent of HAYES and JOYNER to preserve the tape recordings of
lectures of AJG, and their failure to spend the funds necessary to preserve the
tape recordings,

The stated intent of Defendanfs HAYES and JOYNER to preserve the
persona] residence of Mr. & Mrs. Galmbos as a museum and their failere to

do so as evidenced by the sale of the residence.
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RESPONSE TO SPECIAL INTERROGATORY NO. 49:

Plaintiff objects to this interrogatory on the grounds that it is ambiguous, uncertain,
oiferbroad, burdensome, oppressive, and seeks to invade the attorney-client and work
product privileges. Notwithstanding the foregoing objections, and without waiving therm,
Plaintiff will state that any person, including Defendant JOYNER, who is entrusted with the

control of trust funds, may, a8 a matter of law, be adjudged individually liable to the trust’s
beneficiaries for the loss of those funds.

DATED: November 27, 2006 LAW OFFICES OF JONATHAN K. GOLDEN

By

than K. Golden
orneys for Plaintiff
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VERIFICATION

1. FREDERIC G MARKS, am one of the Plaintiffs in this action and do herchy declare,
under pemalty of perjury, that I have read the RESPONSES TO SPECIAL
INTERROGATGRIES and kpow the contents thereof; that the same is tue of my oz_wn
knowledge, except as lo thdse matters (hat are stated on information and belief and, 25 to thoss
matters, I do bebieve the sume to be irue.

I declare under penalty of perjury of the laws of the state of California that the foregoing
is frue and correct.

Exsouted this_/ 3'5“ day of November, 2006 at Santa Monica, California

s 4. b

Fredenc G. Muwks

&
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PROOY¥ OF SERVICE

STATE OF CALIFORNIA é
COUNTY OF LOS ANGELES

I am employed in the County of Los Angeles, State of California; I am over the age

of 18 and not a party to the within action; my business address is 1880 Century Park East,
Suite 300, Los Angeles, California 90067.

On November 2/ , 2006, I served the foregoing document described as

PLAINTIFFS' RESPONSES TO SPECIAL INTERROGATORIES on the interested
parties in this action

X

X

?}1 lacing __ the original X a true copy thereof in sealed envelopes addressed as
ollows:

Kevin S. Lacey, Esq. John P. Godsil, Esq.

Lacey, Dunn (% Do Freeman, Freeman & Smiley
315 W. Arden Avenue 3415 Sepulveda Boulevard
Suite 11 Suite 1200

Glendale, CA 91203 Los Angeles, CA 90034-6060

By mail I deposited such envelope in the mail at Los Angeles, California. The
envelope was mailed with postage thereon fully prepaid. I am "readily familiar”
with the firm's practice of collection and processing correspondence for mailing.
Under that practice it would be deposited with U.S, postal service on that same day
with postage thereon fully prepaid at Los Angeles, California in the ordinary course
of business. 1 am aware that on motion otg the party served, service is presumed
invalid if postal cancellation date or postage meter date is more than one day after
date of deposit for mailing in affidavit.

Executed on November 2/, 2006, at Los Angeles, California.

STATE I declare under penalty of perjury under the laws of the State of
California that the above is true and correct. '

___ FEDERAL I declare that I am employed in the office of a member of the bar of

this court at whose direction the service was made.

F.

L7z £
J on@é.n K. Golden
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JONATHAN K. GOLDEN, ESQ. (CSB 49459)
1900 Avenue of the Stars, Suite 1900

Los Angeles, California 90067

Telephone: (310) 553-3830

Facsimile: (310) 553-1337

Attorneys for Plaintiffs

SUPERIOR COURT FOR THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES, CENTRAL DISTRICT

FREDERIC G. MARKS, JOSEPH HENTZ, )
STUART SMITH, JEAN MOLLENHAUER, )
ROGAN COOMBS, JOSEPH DROLL, GRBG%
ROOTEN, THOMAS R. WOOD, MARIYLN )
WOOD and GREG STAININGER,

Plaintiffs,

V.

WAYNE JOYNER and CHARLES W.
HAYES, individually and as Trustees of the
UNIVERSAL SCIENTIFIC PUBLICATIONS
COMPANY TRUST, THE UNIVERSAL
SCINTIFIC PUBLICATIONS COMPANY,
INC., THE NATURAL ESTATE TRUST and
DOES 1 through 50, inclusive,

Defendants.

vvvvvvvvvvwvvvvvvvvvv

Case No.: BC352639

[Honorable Kenneth R. Freeman,
Department 64]

PLAINTIFF FREDERIC G. MARKS’
SUPPLEMENTAL RESPONSES TO
SPECIAL INTERROGATORIES

{ || PROPOUNDING PARTY: Defendant CHARLES HAYES

RESPONDING PARTY: Plaintiff FREDERIC G. MARKS

SET ONE: ONE

1
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PRELIMINARY STATEMENT AND GENERAL OBJECTIONS

The following objections and stafement are incomporated into each of the responses

below. Discovery is ongoing in this matter. Each of the responses contained herein 1s based
only upon such information and documents as are presently available and specifically
known to Plaintiff. Plaintiff discloses only those conteations which have been presently
formulated, and information in his possession which is not privileged.

Further discovery, independent investigation, legal research and analysis may reveal

additional facts; add meaning to known facts, and establich entirely new factual conclusions

and legal contentions, all of which may lead to substantial additions to, changes in and

variations from the statement of contenfions. The following responses are given without
prejudice to Plaintiff’s right to produce evidence of any subsequently discovered fact or
facts which Plaintiff may discover or recall. Plaintiff reserves the right to change any and all
responses set forth herein as additional facts are established, analysis is performed, legal
research is completed and contentions are made. The responses set forth below are made in
a good faith effort to supply as much factnal information and specification of legal
contention as is presently known, but are in no way to prejudice Plaintiff in relation to
further discovery, research and analysis, |

Plaintiff further objects to each of the Special Interrogatories (Set One), to the extent
that it seeks information protected by the attormey-client privilege or attorney work product
rule. Nothing contained in Plaintiff’s responses is intended to be nor should be construed to

be a waiver of any of thése privileges.

SUPPLEMENTAL RESPONSES TO SPECIAL, INTERROGATORIES

RESPONSE TO SPECIAL INTERROGATORY NO. 25:

Oral representations were made both in person and via telephone

RESPONSE TO SPECIAL INTERROGATORY NO. 26

In or about 1998 defendant Hayes contacted FGM 'by'teléphone regarding the
desirability of removing William Martin (Martin) as editor of the AJG book and also as a

backup Trustee of TNET. Thits removal appeared necessary and appropriate to FGM by

2

FREDERIC G. MARKS’ SUPPLEMENTAL RESPONSES TO SPECIAL INTERROGATORIES
Case No. BC352639




10

11

12

13

15

16

17

18

19

20

21

reason of Martin’s written and verbal statements showing he had beliefs about world history
and specifically World War II that were inimical to those of the Galambos and contrary to
the very essence and core of the teachings of AJG. Hayes asked FGM to prepare a
declaration under penalty of perjury to sui)port the efforts of Hayes and Joyner to remove
Martin from any position of control or authority over the 1leas of AJG as set forth in his
teachings including the Course V-50 and V-201, the subje:t of the book in the PPSA. FGM
prepared such a declaration and supplied it to defendants Hayes and Joyner, During the
course of phone conversations between FGM and Hayes, it appeared to FGM that Hayes had
every intention of publishing the entirety of the AJG book including an edited transcript of
course V-201 edited by someone other than Martin.

1999 open house for delivery of Volume One of the AJG Book. As recorded in
documents previously provided to legal counsel for both individual defendants in response
to the request for production of documents by defendant Jayner, on April 17, 1999 Hayes
#nd Joyner held an Open House for subscribers and all FEI graduates at Commerce,
California to distribute and celebrate the publication of Book One, Volume One by AJG. In
the notices of the Open House dated 1999, April 1 and again April 11, defendants Haj/es and
Joyner stated that the remainder of the volumes (V-201) will be distributed as each volume
1s completed. FGM attended the Open House of April 17, took delivery of four hard bound
copies of Volume One, and bought several additional paper bound copies of Volume One. It
appeared that well over fifty and probably as many as one hundred people attended the Open
House including the following: Joseph Hentz, Stuart Smith, Riéha:rd Curtin, Wayne Joyner,
Charles Hayes, Peter Sisco (editor of Volume One) and other FEI graduates and subscribers
known to FGM but whose names FGM can not presently -ecall. At the Open House
defendant Joyner reiterated that the remaining volumes of the book were in process of
editing for printing and distribution as expeditiously as feasible. Defendant Hayes either
joined in such reiteration or at least did not contradict it. According to Stuart Smith,
defendant Joyner or perhaps Joyner and Hayes asked Mr. Smith and Mr. Smith agreed to sit

at a table and take orders and advance payments for additional copies of the remaining
volumes of the Book (V-201).

3
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Communications between FGM and HAYES about publication of AJG book: In or
about 1999, and after the above-mentioned Open House, ciefendant Hayes telephoned FGM
to inform FGM that Volume 1 of the AJG book was being offered by TUSPCO on
Amazon.com, the internet book seller. Hayes suggested that FGM write a book review of
Volume 1 to be posted- on Amazon.com. In that phone coriversation Hayes did not say to
FGM anything about any ché:nge in the previously annour ced plans of TUSPCO, Joyner and
Hayes to publish V-201. |

Communications between Jack Hurwitz and HAYES about publication of V-201: In
or about 2004 Jack H. Hurwitz (Hurwitz), another FEI greduate and subscriber informed
FGM that he had been in contact with Hayes regarding the publication of the remaining
volumes of the book (V-201). Hurwitz told FGM that Hayes said editors were working on
an abridged version of the V-201 lectures, but when such abridged version was published
Hayes and Joyner would also deliver simultaneously to subscribers a complete transenipt of

Course V-201.

Other than as identified above, Plaintiff has no specific recollection of the dates upon

which representations were made.

1

RESPONSE TO SPECIAL INTERROGATORY NO. 27:

Representations on April 17, 1999 were in person.. All others were by telephone.

RESPONSE TO SPECIAL INTERROGATORY NQ. 28:

Plaintiff has previously produced to Defendants all relevant documents within his

possession or control which relate to HAYES® oral representations, Plaintiff is unable to

distinguish whether such documents relate to telephonic as opposed to in person

representations.

1
it
i

RESPONSE TO SPECIAL INTERROGATORY NO. 29:

4
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RESPONSE TO SPECIAL INTERROGATORY NO. 29:

Plaintiff’s personal knowledge is limited to his own telephone conversations with
HAYES. However, Plaintiff is informed and believes that HAYES made similar
representations to the witnesses identified in Introductory Iaragraph No. 14.

RESPONSE TO SPECIAL INTERROGATORY NO. 30:

Plaintiff has no present recollection of any specific dates other than what is described

n Introductory Paragraph No. 3.

|| RESPONSE TO SPECIAL INTERROGATORY NO. 31:

See Introductory Statement, Paragraph 5.

RESPONSE TO SPECIAL INTERROGATORY NO. 32:

Plaintiff has previously produced to Defendants all relevant documents within his
possession or control which relate to HAYES’ oral representations. Plaintiff 1s unable to

distinguish whether such documents relate to telephonic as opposed to in person

representations.

RESPONSE TO SPECIAL INTERROGATORY NO. 33:

See Introductory Statement, Paragraph 5. Plaintiff presently has no personal-

knowledge of what HAYES may have stated orally in person to others but believes such

statements may have also been made, on other occasions, to the witnesses listed in

Introductory Paragraph No. 14.

RESPONSE TO SPECIAL INTERROGATORY NO. 34:
Conmmunications between FGM and HAYES about removal of William Martin as

Editor and backup trustee: In or about 1998 defendant Hayes contacted FGM by telephone
regarding the desirability of removing William Martin (Martin) as editor of the AJG book
and also as a backup Trustee of TNET. This removal appeared necessary and appropriate to
FGM by reason of Martin’s written and verbal statements showing he had beliefs about

world history and specifically World War II that were inimical to those of the Galambos and

2
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contrary to the very essence and core of the teachings of AJG. Hayes asked FGM to prepare
a declaration under penalty of perjury to support the efforts of Hayes and Joyner to remove
Martin from any position of control or authority over the ideas of AJG as set forth in his
teachings including the Course V-5 and V-201, the subjest of the book in the PPSA. FGM
prepared such a declaration and supplied it to defendants Hayes and Joyner. During the
course of phone conversations between FGM and Hayes, it appeared to FGM that Hayes had
every intention of publishing the entirety of the AJG book including an edited transcript of
course V-201 edited by someone other than Martin.

1999 open house for delivery of Volume One of the AJG Book: As recorded in
documents previously provided to legal counsel for both individual defendants in response
1o the request for production of documents by defendant Joyner, on April 17, 1999 Hayes
and Joyner held an Open House for subscribers and all FEI graduates at Commerce,
Caltfornia to distribute and celebrate the publication of Bcok One, Volume One by AJG. In
the notices of the Open House dated 1999, April 1 and again on April 11, defendants Hayes
and Joyner stated that the remainder of the volumes (V-201) will be distributed as each
volume is completed. FGM attended the Open House of April 17, took delivery of four hard
bound copies of Volurﬁe One, and bought several additior al paper bound copies of Volume
One. It appeared that well over fifty and probably as many as one hundred people attended
the Open House including the following: Joseph Hentz, Siuart Smith, Richard Curtin,
Wayne Joyner, Charles Hayes, Peter Sisco (editor of Volume One) and other FEI graduates
and subscribers known to FGM but whose names FGM can not presently recall. At the Open
House defendant Joyner reiterated that the remaining volumes of the book were in process
of editing for printing and distribution as expeditiously as feasible. Defendant Hayes either
joined in such reiteration or at Jeast did not contradict it. According to Stuart Smith, |
defendant Joyner or perhaps Joyner and Hayes asked Mr. Smith and Mr. Smith agreed to sit
at a table and take orders and advance payments for additional copies of the rematning
volumes of the Book (V-201). _ |

Communications between FGM and HAYES abou publication of AJ G Book: In or
about 1999, and afier the above-mentioned Open House (item 5 above), defendant Hayes
telephoned FGM to inform FGM that Volume 1 of the AJG book was being offered by
TUSPCO on Amazon.com, the interet book seller. Hayes suggested that FGM write a book
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review of Volume 1 to be posted on Amazon.com. In that phone conversation Hayes did not
say to FGM anything about any change in the previously ennounced plans of TUSPCO,
Joyner and Hayes to publish V-201,

AJG Book offering on Amazon.Com: From at least as early as the year 2002 (and
presumably since 1999 until after the filing of this lawsuit, Volume one of the AJG book
was being offered on Amazon.com. In 2006 the Amazon.com website posting for Volume
One included a book description entitled “from the publisher” as well several reviews by

readers dated between 2002 and 2005 inclusive.

The TUSPCO website: A TUSPCO website was in existence from at least 2004

|| onward (and presumably from 1999 onward) until aftzr the filing of the complaint m
10 this lawsuit. The TUSPCO website included an offering of not only volume 1 (V-50),

but also an offer to sell the remaining volumes (V-201) in advance of publication.

RESPONSE TO SPECIAL INTERROGATORY NO., 36:

The documents previously identified in Introducto-y No. 5 produced to Defendants,
as well as TUSPCO’s website.

RESPONSE TO SPECIAL INTERROGATORY NO. 37:

May 18, 1998, July 17, 1998, March 12, 1999, April 1, 1999, and continuously on
TUSPCO’s website until afier this action was filed.

RESPONSE TO SPECIAL INTERROGATORY NO. 38:

Communications between FGM and HAYES abcut removal of William Martin as

Editor and backup trustee: In or about 1998 defendant Hayes contacted FGM by telephone
regarding the desirability of removing William Martin (Martin) as editor of the AJG book
and also as a backup Trustee of TNET. This removal appeared necessary and appropriate to
FGM by reason of Martin's writien and verbal statements showing he had beliefs about
world history and specifically World War JI that were iniraical to those of the Galambos and
contrary to the very essence and core of the teachings of AJG. Hayes asked FGM to prepare
a declaration under penalty of perjury to support the efforts of Hayes and Joyner to remove

Martin from any position of control or authority over the ideas of AJG as set forth in his
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teachings including the Course V-50 and V-201, the subject of the book in the PPSA. FGM
prepared such a declaration and supplied it to defendants Flayes and Joyner. During the
course of phone conversations between FGM and Hayes, it appeared to FGM that Hayes had
every intention of publishing the entirety of the AJG book including an edited transcript of
course V-201 edited by someone other than Martin.

Defendants’ hiring of editors of AJG Book: It 1s the understanding of Plaintiff that
after removal of Martin as editor, Joyner and Hayes retained the services of Peter Sisco as
editor of Volume One of the book, and thereafter retained the services of Peter Giansante as
editor of the remaining volumes consisting of the V-201 lectures.

1999 open house for delivery of Volume One of the AJG Book: As recorded in
documents previously provided to legal counsel for both individual defendants in response
to the request for preduction of documents by defendant Joyner, on Aprﬂ 17, 1999 Hayes
and J byner held an Open House for subscribers and all FE] graduates at Commerce,
California to distribute and celebrate the publication of Bcok One, Volume One by AJG. In
the notices of the Open House dated 1999, April 1 and again on April 11, defendants Hayes
and Joyner stated that the remainder of the volumes (V-201) will be distributed as each
volume is completed. FGM attended the Open House of April 17, tool‘x: delivery of four hard
bound copies of Volume One, and bought several additioral paper bound copies of Volume
One. It appeared that well over fifty and probably as many as one hundred people attended
the Open House including the following: Joseph Hentz, Stuart Smith, Richard Curtin,
Wayne Joyner, Charles Hayes, Peter Sisco (editor of Volume One) and other FEI graduates
and subscribers known to FGM but whose names FGM czn not presently recall. At the Open

| House defendant Joyner reiterated that the remaining volumes of the book were in process

of editing for printing and distribution as expeditiously as feasible. Defendant Hayes either
joined in such reiteration or at least did not contradict it. According to Stuart Smith,
defendant Joyner or perhaps Joyner and Hayes asked Mr. Smith and Mr. Smith agreed to sit
at a table and take orders and advance payments for additional copies of the remaining
volumes of the Book (V-201).

| Communications between FGM and HAYES about publication of AJG Book: In or
about 1999, and after the above-mentioned Open House, defendant Hayes telephoned FGM
to inform FGM that Volume 1 of the AJG book was being offered by TUSPCO on
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Amazon.com, the internet book seller. Hayes suggested that FGM write a book review of
Volume 1 to be posted on Amazon.com. In that phone conversation Hayes did not say to
FGM aﬁy‘thing about any change in the previously announced plans of TUSPCO, Joyner and
Hayes to publish V-201. '

AJG Book offering on Amazon.Com: From at least as early as the yeaf 2002 (and
presumably since 1999) until after the filing of this lawsuit, Volume one of the AJG book
was being offered on Amazon.com. In 2006 the Amazon.com website posting for Volume
One included a book descﬁption entitled “from the publisher” as well several reviews by
readers dated between 2002 and 2005 inclusive. '

Communications between Jack Hurwitz and HAYES about publication of V-201: In
or about 2004 Jack H. Hurwitz (Hurwitz), another FEI graduate and subscriber informed
FGM that he‘ had been in contact with Hayes regarding the publication of the remaining
volumes of the book (V-201). Hurwitz told FGM that Hayzs said editors were working on
an abridged version of the V-201 lectures, but when such abridged version was published
Hayes and Joyner would also deliver simultaneously to subscribers a complete transcript of
Course V-201. _

The TUSPCO website: A TUSPCO website was n existence from at least
2004 onward (and presumably from 1999 onward) until after the filing of the
complaint in this lawsuit. The TUSPCO website included an offering of not only

volume 1 (V-50), but also an offer to sell the remaining volumes (V-201) in advance

of publication.

RESPONSE TO SPECIAL INTERROGATORY NO. 39:
See Introductory Statement, Paragraph 5. Plaintiff presently has no personal

knowledge of what HAYES may have stated orally in person to others but believes such
statements may have also been made, on other occasions, to the witnesses listed in

Introductory Paragraph 14.

RESPONSE TO SPECIAL INTERROGATORY NO. 40:

The documents previously identiﬁed in Introductory Paragraph No. 5 produced to
Defendants, as well as TUSPCO’s website.
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RESPONSE TO SPECIAL INTERROGATORY NO. 41:

All persons

who received letters over HAYES® signature, as previously produced to

Defendants, and all persons who visited TUSPCO’s websit2 before this action was filed.

RESPONSE TO SPECIAL INTERROGATORY NO. 42:

May 18,1

998, July 17, 1998, March 12, 1999, April 1, 1999, and continuously on

TUSPC(Q’s website until after this action was filed.

RESPONSE TO SPECIAL INTERROGATORY NO. 43:

Plaintiff is unable to fix a specific date for any telephone call he may have had with

HAYES. Howevet
Paragraph No.8.

r, Jack Hurwitz recetved such assurances m 2004. See Introductory

RESPONSE TO SPECTAL INTERROGATORY NO., 44:

Plaintiff’s personal knowledge is limited to his own telephone conversations with

HAYES. However, Plamntiff 1s informed and believes that HAYES made similar

representations to the witnesses identified in Introductory Paragraph No. 14.

RESPONSE TO SPECIAL INTERROGATORY NO. 45:

Plaintiff has no présent recoliection of any specific dates other than what is described

in Introductory Paragraph No. 5.

RESPONSE TO SPECIAL INTERROGATORY NO. 46:

See Introductory Statement, Paragraph 5. Plaintif presently has no personal

knowledge of what HAYES may have stated orally in person to others but believes such

statements may have also been made, on other occasions, o the witnesses listed in

Introductory Paragraph No. 14.

RESPONSE TO SPECIAL INTERROGATORY NO. 47:

Communications between FGM and HAYES about removal of William Martin as

FREDERI(
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Editor and backup trustee: In or about 1998 defendant Haves contacted FGM by telephone
regarding the desirpbility of removing William Martin (Mertin) as editor of the AJG book
and also as a backyp Trustee of TNET. This removal appeared necessary and appropriate to
FGM by reason of Martin’s written and verbal statements showing he had beliefs about |
world history and specifically World War II that were inimical to those of the Galambos and
contrary to the very essence and core of the teachings of AJG. Hayes asked FGM to prepare
a declaration under penalty of perjury to support the efforts of Hayes and Joyner to remove
Martin from any position of control or authority over the ideas of AJG as set forth in his
teachings including the Course V-50 and V-201, the subject of the book in the PPSA. FGM

prepared such a declaration and supplied it to defendants Hayes and Joyner. During the

course of phone conversations between FGM and Hayes, it appeared to FGM that Hayes had
every intention of publishing the entirety of the AJG book including an edited transcript of
course V-201 editﬁd by someone other than Martin.

Defendants’ hining of edjtors of AJG Book: 1t is th: understanding of Plaintiff that
after removal of Martin as editor, Joyner and Hayes retainzd the services of Peter Sisco as
editor of Volume bne of the book, and thereafter retained the services of Peter Giansante as
editor of the remaining volumes consisting of the V-201 lectures. ,

1999 open house for delivery of Volume One of the AJG Book: As recorded in

documents previously provided to legal counsel for both mdividual defendants in response

to the request for production of documents by defendant Joyner, on April 17, 1999 Hayes
and Joyner held an Open House for subscribers and all FEI graduates at Commerce, ‘
California to distribute and celebrate the publication of Baok One, Volume One by AJG. In
the notices of the Open House dated 1999, April 1 and again on April 11, defendants Hayes

{{and Joyner stated that the remainder of the volumes (V-2(1) will be distributed as each

volume 1s completed. FGM attended the Open House of April 17, took delivery of four hard
bound copies of Violume One, and bought several additiorial paper bound copies of Volume
One. It appeared that well over fifty and probably as manv as one hundred people attended
the Open House iilcluding the following: Joseph Hentz, Snart Smith, Richard Curtin,
Wayne Joyner, Charles Hayes, Peter Sisco (editor of Volume One) and other FEI graduates
and subscribers known to FGM but whose names FGM can not presently recall. At the Open

House defendant Joyner reiterated that the remaining volumes of the book were in process
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of editing for printing and distribution as expeditiously as feasible. Defendant Hayes either
joined in such reite!tration or at least did not contradict it. According to Stuart Smith,
defendant Joyner qr perhaps Joyner and Hayes asked Mr. Smith and Mr. Smith agreed to sit
at a table and take orders and advance payments for additional copies of the remaining

volumes of the Book (V-201).
Communications between FGM and HAYES about publication of AJG Book: Tn or

about 1999, and after the above-mentioned Open House, dsfendant Hayes telephoned FGM
to inform FGM th%,t Volume 1 of the AJG book was being offered by TUSPCO on
Amazon.com, the rntemet book seller. Hayes suggested that FGM write a book review of
Volume 1 to be pi%sted on Amazon.com. In that phone conversation Hayes did hot say to

FGM anything about any change in the previously announced plans of TUSPCO, Joyner and
Hayes to publish V-201.

AJG Book pffering on Amazon.Com. From at leas: as early as the year 2002 (and
presumably since 1999) until afier the filing of this lawsui:, Volume one of the AJG book
was being offered on Amazon.com. In 2006 the Amazon.com website posting for Volume
One included a book description entitled “from the publister” as well several reviews by
readers dated between 2002 and 2005 inclusive.

| Communications between Jack Hurwitz and HAYE'S about publication of V-201: In
or about 2004 Jack H. Hurwitz (Hurwitz), another FEI graduate and subscriber informed
FGM that he had been in contact with Hayes regarding the publication of the remaining
volumes of the book (V-201). Hurwitz told FGM that Hayes said editors were working on
an abridged version of the V-201 lectures, but when such abridged version was published
Hayes and Joyner would also deliver simultaneously to subscribers a complete transcript of
Course V-201. _

The TUSPCO website: A TUSPCO website was in existence from at least 2004
onward (and presumably from 1999 onward) until after the ﬁlihg of the complaint in

this lawsuit. The| TUSPCO website included an offering of not only volume 1 (V-50),

but also an offer |to sell the remaining volumes (V-20..) in advance of publicé,tion.

RESPONSE TO SPECIAL INTERROGATORY NO. 48:
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Plaintiff is% unable to fix a specific date for any telephone call he may have had with
HAYES. However, Jack Hurwitz received such assurances in 2004. See Introductory

Paragraph No.8. ‘

RESPONSE TO IéPECIAL INTERROGATORY NO. 49:

Plaintiff’s faersonal knowledge is limited to his ow telephone conversations with
HAYES. However, Plamtiff is informed and believes that HAYES made similar
\
representations to the witnesses jdentified in Introductory Paragraph No. 14.

RESPONSE TO SPECIAL INTERROGATORY NO. 30:

Plaintiff’s personal knowledge is limited to his own telephone conversations with
HAYES. However, Plaintiff is informed and believes that HAYES made similar

representations to the witnesses identified in Introductory Paragraph No. 14,

RESPONSE TO SPECIAL INTERROGATORY NO. 51.

Plamtiff h s 1o present recollection of any specific dates other than what is described
in Introductory Pa&agraph No. 5. o

RESPONSE TO SPECJAL INTERROGATORY NO. 52:

See Introductory Statement, Paragraph 5. Plaintiff presently has no personal
knowledge of what HAYES may have stated orally in person to others but believes such
statements may have also been made, on other occasions, to the witnesses listed in

Introductory Paragraph No. 14.

RESPONSE TO SPECJAL INTERROGATORY NO. 53:

The documents previously identified in Introductory No. 5 produced to Defendants,
as well as TUSP(JO’s website.

RESPONSE TO SPECIAL INTERROGATORY NO. 56:

Communi¢ations between FGM and HAYES about publication of AJG Book: In or
about 1999, and aFer the above-mentioned Open House, defendant Hayes telephoned FGM
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to inform FGM that Volume 1 of the AJG book was being offered by TUSPCO on

Amazon.com, the internet book seller. Hayes suggested that FGM write a book review of

Volume 1 to be posted on Amazon.com. In that phone conversation Hayes did not say to

FGM anything about any change in the previously announced plans of TUSPCO, Joyner and
Hayes to publish YV-201.

AJG Book offering on Amazon.com: From at leas! as early as the year 2002 (and

presumably since 1999 per statement 6 above) until after the filing of this lawsuit, Volume

one of the AJG book was being offered on Amazon.com. [n 2006 the Amazon.com website

posting for Volume One included a book description entitled “from the publisher” as well

several reviews by readers dated between 2002 and 2005 inclusive.

Communications between Jack Hurwitz and HAYES about publication of V-201: In

or about 2004 Jack H. Hurwitz (Hurwitz), another FEI grzduate and subscriber informed

FGM that he had been in contact with Hayes regarding thi publication of the remaining
volumes of the book (V-201). Hurwitz told FGM that Haves said editors were working on

an abridged version of the V-201 lectures, but when such abridged version was published

Hayes and Joyner would also deliver simultaneously to subscribers a complete transcript of

Course V-201.

Communications between FGM and JOYNER: By mid-2004, having heard nothing

more about the efforts of defendants Hayes and Joyner to publish the remaining volumes (V-

201), FGM called%\ Joyner on the phone to ask for a status eport. Joyner said he was not free

to discuss the matter on the phone, but would meet with FGM to discuss the status of

publication of V-201 if, and only if, FGM signed an agretment not to disclose the content of

the discussions at|such meeting. FGM did not so agree at that time, or at any time. On or

about July 8, 2004 FGM met with Joyner at his office. In that meeting Joyner stated he

could not discuss the status of publication of V-201 tecause of a non-disclosure

agreement to which he was a party. Joyner added, however, that due to the long and
special association of FGM with the Galambos’ that Joyner would be willing to

disclose the status of publication of V-201 if two conditions were met: Charles Hayes

would attend the meeting and FGM would sign an agreement not to disclose to

anyone the information to be imparted by Joyner and Hayes at the meeting. FGM
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agreed to the pa;lrticipation of Hayes at the meeting, but did not agree to the non-

disclosure requiﬁement. Written correspondence between FGM, Joyner and Hayes on

these matters folhowed in 2004 and 2005 has been supplied to Defendants’ legal

i
|
|
|

counsel. ‘

The TUS]?"CO Website: A TUSPCO website was in existence from at least

2004 onward (and presumably from 1999 onward) until after the filing of the
complaint in thﬂ lawsuit. The TUSPCO website inclt.ded an offering of not only

volume 1 (V-50), but also an offer to sell the remaining volumes (V-201) in advance

of publication.

§
|
I
|
I

RESPONSE TO SPECIAL INTERROGATORY NO. 57;

Plaintiff ig unable to fixa sﬁeciﬁc date upon any telephone call he may have had

with HAYES. H(&wéver, Jack Hurwitz. received such assurances ia 2004. Sec Introductory -
Paragraph No.8. \

RESPONSE TO

SPECIAL INTERROGATORY NO. 58:

Plaintiff’s
HAYES. However, Plaintiff 1s informed and believes that HAYES made simjlar

representations to

RESPONSE TO

personal knowledge is imited to his own telephone conversations with
the witnesses identified in Introductory Paragraph No. 14.

SPECIAL INTERROGATORY NO. 59:

The docu
Defendants, as we

RESPONSE TO

ments previously identified in Introductory Paragraph No. 5 produced to
11 as TUSPCO’s website.

SPECIAL INTERROGATORY NO. 50:

May 18,

1998, July 17, 1998, March 12, 1999, April 1, 1999, and continuously on

TUSPCO’s website until after this action was filed.

RESPONSE TO

SPECIAL INTERROGATORY NO. §1:

Communi
Editor and backup

cations between FGM and HAYES about removal of William Martin as
Trustee: In or about 1998 defendant Fayes contacted FGM by telephone

15
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, regarding the desiripbility of removing William Martin (Mertim) as editor of the AJG book

and also as a backtllp Trustee of TNET. This removal appeired necessary and appropriate to

’ FGM by reason oi" Martin’s written and verbal statements showing he had beliefs about

? world history and gpecifically World War II that were inimical to those of the Galambos and
! contrary to the ver:& essence and core of the teachings of AJG. Hayes asked FGM to prepare
3 || a declaration unde;: penalty of perjury to support the efforts of Hayes and Joyner to remove

6

Martin from any pjosition of control or authority over the 1deas of AJG as set forth in his

7 |{teachings includinig the Course V-50 and V-201, the subject of the book in the PPSA. FGM
g ||prepared such a de-:claration and supplied it to defendants Hayes and Joyner. During the

o || course of phone ccisnversations between FGM and Hayes, it appeared to FGM that Hayes had
10 everjr mntention of iaublishing the entirety of the AJG book including an edited transcript of
. cou_'rse V-201 edited by soihéoﬁe other than Martin. |

Defendants' hiring of editors of AJG Book: It is the understanding of Plaintiff that

N after removal of Martin s éditor, Joyner and Hayes retainzd the services of Peter Sisco as
P editor of Volume One of the book, and thereafter retained the services of Peter Giansante as
4 || editor of the remaining volumes consisting of the V-201 lectures.

15 1999 open house for delivery of Volume One of the AJG Book. As recorded in

16

documents previously provided to legal counse! for both individual defendants in response
17 || to the request for production of documents by defendant Joyner, on April 17, 1999 Hayes

18 || and Joyner held an Open House for subscribers and all FEI graduates at Commerce, _

19 || California to distribute and celebrate the publication of Bcok One, Volume One by AJG. In
5 || the notices of the Open House dated 1999, April 1 and agun April 11, defendants Hayes and
51 Joyner stated that the remainder of the volumes (V-201) will be distributed as each volume
»” is corapleted. FGM attended the Open House of April 17, took delivery of four hard bound

copies of Volume One, and bought several additional paper bound copies of Volume One. It

23 _
appeared that well over fifty and probably as many as one hundred people attended the Open

A House including the following: Joseph Hentz, Stuart Smita, Richard Curtin, Wayne Joyner,

<7 || Charles Hayes, Peter Sisco (editor of Volume One) and other FEI graduates and subscribers
2?; kmown to FGM but whose names FGM can not presently recall. At the Open House
defendant Joyner reiterated that the remaining volumes of the book were in process of

2% || editing for printing and distribution as expeditiously as feasible. Defendant Hayes either

16
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@ |
, joined in such reiteration or at least did not contradict it. Ascording to Stuart Smith,
defendant Joyner or perhaps Joyner and Hayes asked Mr. Smith and Mr. Smith agreed to sit
at.a table and take orders and advance payments for additional copies of the remaining |
volumes of the Book (V-201). |

Communications between FGM and HAYES about publication of AJG Book: Inor
about 1999, and after the above-mentioned Open House (item 5 above), defendant Hayes
telephoned FGM to inform FGM that Volume 1 of the AJG book was being offered by
TUSPCO on Amazon.com, the internet book seller. Hayes suggested that FGM write a book
g || review of Volume 1 to be posted on Amazon.com. In that phone conversation Hayes did not
9 |isay o FGM anything about any change in the previously aanounced plans of TUSPCO,
jo || Joyner and Hayes to publish V-201. |
. AJG Book offering on Amazon.com. From at least as early as the year 2002 (and
presumably since 1999 per statement 6 above) until after the filing of this lawsuit, Volume

12

one of the AJG book was being offered on Amazon.com. T2 2006 the Amazon.com website
i3

posting for Volume One included a book description entitled “from the publisher” as well
M several reviews by readers dated between 2002 and 2005 mclustve.
s Communications between Jack Hurwitz and HAYES about publication of V-201 )

16 1 or about 2004 Jack H. Hurwitz (Hurwitz), another FEI graduate and subscriber informed

17 || FGM that he had been in contact with Hayes regarding the publiéation of the remaining

18 || volumes of the book (V-201). Hurwitz told FGM that Hayes said editors were working on
19 {1 an abridged version of the V-201 lectures, but when such abridged version was published

50 ||Hayes and Joyner would also deliver simultaneously to subscribers a complete transcript of

Course V-201.

21

2
The TUSPCO Website: A TUSPCO website was in existence from at least

2004 onward (and presumably from 1999 onward) until after the filing of the-

complaint in this lawsuit. The TUSPCO website included an offering of not only

volume 1 (V-50), but also an offer to sell the remaining volumes (V-201) in advance

1=l | of publication.

3| RESPONSE TO SPECIAL INTERROGATORY NO. 62:
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Plaintiff’s personal knowledge is limited to his ovm teiephone conversations with
HAYES However, Plaintiff is informed and believes tha: HAYES made similar
representations to the witnesses i1dentified in Introductory Paragraph No. 14.

RESPONSE TO SPECIAL INTERROGATORY NO. 63:

Plaintiff is unable to fix a specific date upon any telephone call he may have had

with HAYES. However, Jack Hurwitz received such assurances in 2004. See Introductory
Paragraph No.8. '

RESPONSE TO SPECIAL INTERROGATORY NO. 64:

Plaintiff’s personal knowledge is limited to his own telephone conversations with
HAYES. However, Plaintiff is informed and believes tha: HAYES made similar
representations to the witnesses identified in Introductory Paragraph No. 14.

RESPONSE TO SPECIAL INTERROGATORY NO. 65:

Plaintiff has no present recollection of any specific dates other than what is described

in Introductory Paragraph No. 5.

RESPONSE TO SPECIAL INTERROGATORY NO. 66

See Introductory Statement, Paragraph 5. Plaintiff presently has no personal
knowledge of what HAYES may have stated orally in person to others but believes such
statements may have also been made, on other occasions, to the witness listed in

Introductory Paragraph No. 14,
RESPONSE TO SPECIAL INTERROGATORY NO. 67:

The documents previously identified in Introductory Paragraph No. 5 produced to
Defendants, as well as TUSPCO’s website.

RESPONSE TO SPECIAL INTERROGATORY NO. 68:

The website itself; those pages have been previously produced to Defendants by
Plaintiff.

18

FREDERIC G. MARK.S’ SUPPLEMENTAL RESPONSES TO SPECIAL INTERROGATORIES
Case No. BC352639




10

11

12

13

14

i5

16

17

19

20

2t

22

23

RESPONSE TO SPECIAL INTERROGATORY NO. 182:
Communications between FGM and JOYNER: By mid-2004, having heard
nothing more about the efforts of defendants Hayes and Joyner to publish the remaining

volumes (V-201), FGM called Joyner on the phone to ask for a status report. Joyner said he
was not free to discuss the matter on the phone, but would meet with FGM to discuss the
status of publication of V-201 if, and only if, FGM signed an agreement not to disclose the
content of the discussions at such meeting. FGM did not so agree at that time, or at any time.
On or about July 8, 2004 FGM met with Joyner at his office. In that meeting Joyner stated

he could not discuss the status of publication of V-201 because of a non-disclosure

agreement to which he was a party. Joyner added, however, that due to the long and

special association of FGM with the Galambos' that Joyner would be willing to disclose
the status of publication of V-201 if two conditions were met: Charles Hayes would attend
the meeting and FGM would sign an agreement not to disclose to anyone the information to
be imparted by Joyner and Hayes at the meeting. FGM agreed to the participation of Hayes
at the meeting, but did not agree to the non-disclosure requirement. Written correspondence
between FGM, Joyner and Hayes on these matters followed in 2004 and 2005 has been
supplied to defendants’ legal counsel.

Communications with other subscribers: In 2004 and 2005 FGM wrote to
defendant Joyner with copies to defendant Hayes regarding my concerns about the V-
201 book. The letters FGM wrote and letters from de’endant Joyner have been

supplied to counsel for defendants Joyner and Hayes in response to the request of
defendant Joyner for production of documents. FGM has received no response to his

letters to Joyner and Hayes. Beginning in or around Fuly 2004 FGM spoke to other
subscribers about my concerns. FGM sent a letter dated December 1, 2005 about those
concerns to other subscribers, and enclosed therein a copy of a letter he had written to
defendant Joyner dated September 15, 2005. Those two lstters are included in the
documents supplied to counsel for defendants in response to the request of defendant Joyner
for production of documents. The subscribers to whom F(3M spoke or sent the foregoing
correspondence include the remaining plaintiffs in this lawsuit, and also Richard Curtin,

Brian Gladish, Jack Hurwitz, Franklin Moore, Peter Ronay, James Turner, David L. Wood,
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MD, and Charles J. Young. FGM has had no response of any kind from defendants Joyner
and Hayes to his letters sent to them in 2004 and 2005. Those letters have been supplied to
counsel] for defendants Joyner and Hay-es in response to the request for production of
documents from defendant Joyner. |

Defendants HAYES and JOYNER have refused to acknowledge any legal obligation
to publish the remaining volumes and have denied under penalty of petjury, in their verified

Answers, that they have any legal obligation to publish the remaining volumes to Plaintiffs
who fully paid for them.

RESPONSE TO SPECIAL INTERROGATORY NO. 183:

_ 7 Communications between FGM and JOYNER: By mid-2004,
having heard _nothing more about the efforts of defendants Hayes and Joyner to publish the
remaining volumes { V‘—201)7, FGM_ called Joyner onlthe phone to ask for a statué report.
Joyner said he was not free to discuss the matter on the prone, but would meet with FGM to
discuss the status of publication of V-ZOl if, and only if, FGM signed an agreement not to
disclose the content of the discussions at such meeting. FGM did not so agree at that time, or

at any time. On or about July 8, 2004 FGM met with Joyner at his office. In that meeting
Joyner stated he could not discuss the status of publication of V-201 because of a
non-disclosure agreement to which he was a party. Joyner added, however, that due
to the long and special association of FGM with the (Galambos’ that Joyner would be
willing to disclose the status of publication of V-201 if two conditions were met: Charles
Hayes would attend the meeting and FGM would sign an agreement not to disclose to
anyone the information to be imparted by Joyner and Hayes at the meeting. FGM agreed to
the participation of Hayes at the meeting, but did not agree to the non-disclosure
requirernent. Written correspondence between FGM, Joyrier and Hayes on these matiers

followed 1n 2004 and 2005 has been supplied to Defendarts’ legal counsel.

Communications with other subscribers: In 2004 and 2005 FGM wrote to
defendant Joyner with copies to defendant Hayes regarding my concerns about the V-
201 book. The letters FGM wrote and letters from defendant Joyner have been

supplied to counsel for_defendanfs Joyner and Hayes in response to the request of
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defendant Joyner for production of_ documents. FGM has received no response to his
letters to Joyner and Hayes. Beginning in or around i uly 2004 FGM spoke to other
subscribers about my concemns. FGM sent a letter dated December 1, 2005 about those
concerns to other subscribers, and enclosed therein a copy of a letter he had written to
defendant Joyner dated September 15, 2005. Those two leiters are included in the documents
supplied to counsel for defendants in response to the request of defendant Joyner for
production of documents. The subscribers to whorﬁ FGM spoke or sent the foregoing
correspondence include the remaining plaintiffs in this lawsuit, and also Richard Curtin,

Brian Gladish, Jack Hurwitz, Franklin Moore, Peter Ronay, James Turner, David L. Wood,

|| MD, and Charlés . Young. FGM has had no response of any kind from defendants Joyner

and Hayes to his letters sent to them in 2004 and 2005. Those letters have been supplied to

counsel for defendants Joyner and Hayes in response to thz request for production of

documents from defendant Joyner.

Defendants’ Demurrers and verified Answers in the present action.

RESPONSE TO SPECIAL INTERROGATORY NO. 184:

All parties to this action, as well as Richard Curtin, Brian Gladish, Jack Hurwitz,
Frankhin Moore, Peter Ronay, James Tumer, David L. Wcod, M.D., and Charles J. Young.

RESPONSE TO SPECIAL INTERROGATORY NO. 185:

HAYES has represented in Writing and admitted ir this action that he is 2 Trustee of
the TUSPCO TRUST, an officer of TUSPCO, Inc., which formed and controls the TUSPCO
TRUST, and that he is a Trustee of the Natural Estate Trust which is the sole shareholder of
TUSPCO, Inc. He therefore exercises de jure and de facto control over the TUSPCO
TRUST which was and is the custodian of trust funds deposited by Plaintiffs to it. Any

person who controls trust funds has a non-delegable legal duty to account to the
beneficiaries of the trust.

RESPONSE TO SPECIAL INTERROGATORY NO. 186:
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The PPSA, the TUSPCO Website, letters dated May 18, 1998, July 17, 1998, March 12,

1999, and April 1, 1999 bearing HAYES’ signature; letter from Wayne Joyner to Nancy
Marks dated October 13, 2004.

RESPONSE TO SPECIAL INTERROGATORY NO. 187:

All parties to this action, as well as Richard Curtin, Brian Gladish, Jack Hurwitz,
Franklin Moore,' Peter Ronay, James Turner, David L. Wood, M.D., and Charles J. Young.

RESPONSE TO SPECIAL INTERROGATORY NO. 188:

7 HAYES has represented in writing and admitted ir. this action that he is a Trustee of -
the TUSPCO TRUST, an officer of TUSPCO, Inc., which formed and controls the
TUSPCO TRUST, and that he is a Trustee of the Natural Jistate Trust which is the sole
shareholder of TUSPCO, Inc. He therefore exercises de jure and de facto control over the
TUSPCO TRUST which was and is the custodian of trust funds deposited by plaintiffs io it.
Any person who controls trust funds has a non-delegable legal duty to account fo the

bheneficiaries of the trust.

-

RESPONSE TO SPECIAL INTERROGATORY NO. [89:
The PPSA, the TUSPCO Website, letters dated May 18, 1998, July 17, 1998, March

12,1999, and April 1, 1999 beaning HAYES’ signature; 1ztier from Wayne Joyner to Nancy
Marks dated October 13, 2004.

RESPONSE TO SPECIAL INTERROGATORY NO. 190:

All parties to this action, as well as Richard Curtin, Brian Gladish, Jack Hurwitz,
Franklin Moore, Peter Ronay, James Tumer, David L. Wood, M.D., and Charles J. Young.

RESPONSE TO SPECIAL INTERROGATORY NGO, 191:

HAYES has represented in writing and admutted ir this action that he 1s a Trustee of
the TUSPCO TRUST, an officer of TUSPCO, Inc., which formed the TUSPCO TRUST,
and that he is a Trustee of the Natural Estate Trust which :s the sole shareholder of
TUSPCO, Inc. He therefore exercises de jure and de facto control over the TUSPCO
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TRUST which was and is the custodian of trust funds deposited by Plaintiffs to it. Any
person who controls trust funds has a non-delegable legal duty to account to the

beneficiaries of the frust.

RESPONSE TO SPECIAL INTERROGATORY NO. 192:

The PPSA, the TUSPCO Website, letters dated May 18, 1998, July 17, 1998, March

12, 1999, and April 1, 1999 bearing HAYES’ signature; letter from Wayne Joyner to Nancy
Marks dated October 13, 2004.

RESPONSE TO SPECIAL INTERROGATORY NO. 193:

All parties to this action, as well as Richard Curtin, Brian Gladish, Jack Hurwitz,
Franklin Moore, Peter Ronay, James Turner, David L. Wood, M.D., and Charles J. Young.

RESPONSE TO SPECIAL INTERROGATORY NO. ]94:
Defendant has admitted the following facts:

(1) He 1s a trustee of the Natural Estate Trust (NET). He further admits that
TNET 1s the sole shareholder of TUSPCO, Inc. He further admats that the primary purpose
and goal of TNET 1s embodied in the following directive: “The Trustee is directed to
concentrate the distributions from the Trust on activities that will further publication,
perpetuation, and protection of the innovations of Andrew J. Galambos.” He admits that
each Plaintiff in this action is a subscriber to the written Pre-Publication Subscription
Agreement (PPSA) which is the subject of this action. He admits that he and defendant
JOYNER are officers o.f TUSPCO, Inc. which 1s the entity contractually obligated to deliver
the balance of Book One to subscribers to the PPSA. He «dmits that the balance of Book
One has not been delivered to Plaintiffs, in accordance with the PPSA. Finally, Defendants
HAYES and JOYNER have expressly refused to explain to anyone why they and TUSPCO
have not published the remaining volumes of Book One nor are they willing to disclose what
they, or anyone else, has done with the money deposited to pay for the books. Instead,
Defendants have denied that Plaintiffs are entitled to recsive what was promised in the

PPSA, or that Plamtiffs are entitled to know why they are not entitled to receive what was
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promised in the PPSA. Defendants have denied that Plain-iffs, or anyone else, is entitled to
know what happened to the money deposited in payment for Book 1 under the PPSA, or to
know what steps, if any, Defendants have taken as Trustees of TNET to fulfill the central
purpose of that Trust, to wit: To publish, accurately and in permanent form, for the sake of
Andrew J. Galambos and human posterity, the lectures (intellectual property) of Galambos.
More specifics follow.

Communications between FGM and HAYES about removal of William Martin as
Editor and backup Trustee: In or about 1998 defendant Hayes contacted FGM by telephone
regarding the desirability of removing William Martin (Martin) as editor of the AJG book

41 and also as a backup Trustee of TNET. This removal appeared necessary and appropriate to

FGM by reason of Martin’s written and verbal statements showing he had beliefs about
world history and specifically World War II that were inimical to those of the (Galambos and
contrary to the very essence and core of the teachings of AJG. Hayes asked FGM to prepare
a declaration under pehalty of perjury to support the efforts of Hayes and Joyner to remove
Martin from any position of control or authority over the ideas of AJG as set forth in his
teachings including the Course V-50 a.n.d V-201, the subject of the book in the PPSA. FGM
prepared such a declaration and supplied it to defendants Hayes and Joyner. During the
course of phone conversations between FGM and Hayes, :t appeared to FGM that Hayes had
every intention of publishing the entirety of the AJG book including an edited transcript of
course V-201 edited by someone other than Martin.

Defendants’ hiring of editors of AJG Book: It is the understanding of Plaintiff that
after removal of Martin as editor, Joyner and Hayes retained the services of Peter Sisco as
editor of Volume One of the book, and thereafter retained the services of Peter Giansante as
editor of the remaining volumes consisting of the V-201 lectures.

1999 open house for delivery of Volume One of the AJG Book: As recorded in
documents previously provided to legal counsel for both individual defendants in response
1o the request for production of documents by defendant Joyner, on April 17, 1999 Hayes
and Joyner held an Open House for subscribers and all FEI graduates at Commerce,
California to distribute and celebrate the publication of Book One, Volume One by AJG. In
the notices of the Open House dated 1999, April 1 and again April 11, defendants Hayes and
Joyner stated that the remainder of the volumes (V-201) will be distributed as each volume
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15 completed. FGM attended the Open House of April 17, ~ook delivery of four hard bound
copies of Volume One, and bought several additional paper bound copies of Volume One. It
appeared that well over fifty and probably as many as one hundred people attended the Open
House including the following: Joseph Hentz, Stuart Smith, Richard Curtin, Wayne Joyner,
Charles Hayes, Peter Sisco (editor of Volume One) and other FEI graduates and subscﬁbers
known to FGM but whose names FGM can not presently recall: At the Open House

defendant Joyner reiterated that the remaining volumes of the book were in process of

| editing for printing and distribution as expeditiously as fessible. Defendant Hayes either

joined in such reiteration or at least did not contradict it. According to Stuart Smith,
defendant Joyner or perhaps Joyner and Hayes asked Mr. Smith and Mr. Smith agreed to sit
at a table and take orders and advance payments for additional copies of the remaining
volumes of the Book (V-201).

Communications between FGM and HAYES about publication of AJG beok: Inor
about 1999, and afier the above-mentioned Open House (i:em 5 above), defendant Hayes
telephoned FGM to inform FGM that Volume 1 of the AJ(5 book was being offered by
TUSPCO on Amazon.com, the internet book seller. Hayes suggested that FGM write a book
review of Volume 1 to be posted on Amazon.com. I that phone coﬂversation Hayes did not
say to FGM anything about any change in the previously ennouriced plans of TUSPCO,
Joyner and Hayes to publish V-201.

AJG Book offering on Amazon.com: From at least as early as the year 2002 (and
presumably since 1999 per statement 6 above) until after tae filing of this lawsuit, Volume
one of the AJG book was being offered on Amazon.com. In 2006 the Amazon.com website
posting for Volume One included a book description entitied “from the publisher” as well
several reviews by readers dated between 2002 and 2005 inclusive.

Communications between Jack Hurwitz and HAYES about publication of V-201: Inor
about 2004 Jack H. Hurwitz (Hurwitz), another FEI graduate and subscriber informed FGM
tha,t he had been mn contact with Hayes regarding the publication of the remaining volumes
of the book (V-201). Hurwitz told FGM that Hayes said editors were working on an
abridged version of the V-201 lectures, but when such abr dged version was published

Hayes and Joyner would also deliver simultaneously to subscribers a complete transcript of
Course V-201.
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Communications between FGM and JOYNER: By mid-2004, having heard nothing
more about the efforts of defendants Hayes and Joyner to publish the remaining volumes (V-
201), EGM called Joyner on the phone {o ask for a status report. J O}ﬁer said he was not free
to discuss the matter on the phone, but would meet with FGM to discuss the status of
publication of V-201 if, and only if, FGM signed an agreement not to disclose the content of
the discussions at such meeting. FGM did not so agree at “hat time, or at any time. On or
about July 8, 2004 FGM met with Joyner at.his office. In “hat meeting Joyner stated he

could not discuss the status of publication of V-201 because of a non-disclosure

agreement to which he was a party. Joyner added, however, that due to the long and special
|| association of FGM with the Galambos' that J oyner would be willing to disclose the status

of publication of V-201 if two conditions were met: Charles Hayes would attend the meeting
and FGM would sign an agreement not to disclase to anyone the information to be imparted
by Joyner and Hayes at the meeting. FGM agreed to the participation of Hayes at the
mecting, but did not agree to the non-disclosure requirement. Written correspondence

between FGM, Joyner and Hayes on these matters followed in 2004 and 2005 has been

supplied to defendants’ legal counsel. ‘

The TUSPCO Wesbite: A TUSPCO website was in existence from at least 2004
onward (and presumably from 1999 onward) until after the filing of the complaint in
this lawsuit. The TUSPCO website included an offering of not only volume 1 (V-50),

but also an offer to sell the remaihing volumes (V-201) in advance of publication.

RESPONSE TO SPECIAL INTERROGATORY NO. 195 :

The PPSA, the TUSPCO Website, letters dated May 18, 1998, July 17, 1998, March

12, 1999, and April 1, 1999 bearing HAYES® signature; letter from Wayne Joyner to Nancy
Marks dated October 13, 2004.

RESPONSE TO SPECIAL INTERROGATORY NO. 196 :

All parties to this action, as well as Richard Curtir, Brian Gladish, Jack Hurwitz,
Franklin Moore, Peter Ronay, James Turner, David L. Wood, M.D., and Charles J. Young.

RESPONSE TO SPECIAL INTERROGATORY NO. 197:
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Defendant has admitted the following facts:

(1) Heis a trustee of the Natural Estate Trust (TNET). He further admits that
TNET is the sole shareholder of TUSPCO, Inc. He further admits that the primary pwpose
and goal of TNET is embodied in the following directive: “The Trustee is directed to
concentrate the distributions from the Trust on activities that will further publication,
perpetuation, and protection of the innovatiozs of Andrew J. Galémbos.” He admits that
each Plaintiff in this action is a subscriber to the written Fre-Publication Subscriptic;n
Agreement (PPSA) which is the subject of this action. He admits that he is and defendant
JOYNER are the officers of TUSPO, Inc. which is the enity contractually obligated to
deliver the balance of Book One to subscribers to the PPSA. He admits that the balance of
Book One has not been delivered to Plaintiffs, in accordaace with the PPSA. Finally,
defendants HAYES and JOYNER have expressly refused to explain to anyone why they and
TUSPCO have not published the remaining volurnes of Book One nor have they been -
willing to disclose what they or anyone else have done w:th the money deposited to pay for
the books. Instead, Defendants have denied that Plaintiifs are entitled to receive what was
promised in the PPSA, or that Plaintiffs are entitled to know why they are not entitled to
receive what was promised in the PPSA. Defendants have denied that Plaintiffs, or anyone
else, is entitled to know what happened to thé money deposited in payment for Book 1 under
the PPSA, or to know what steps, if any, Defendants have taken as Trustees of TNET to
fulfill the central purpose of the Trust, to wit: To publish, accurately and in permanent form,
for the sake of Andrew J. Galambos and human posterity, the lectures (intellectual property)
of Galambos. More specifics follow.

' Communications between FGM and HAYES about removal of William Martin as
Editor and backup Trustee: In or about 1998 defendant Elayes contacted FGM by telephone
regarding the desirability of removing William Martin (Martin) as editor of the AJG book
and also as a backup Trustee of TNET. This removal appzared necessary and appropriate to
FGM by reason of Martin’s written and verbal statements showing he had beliefs about
world history and specifically World War II that were inimical to those of the Galambos and
contrary to the very essence and core of the teachings of AJG. Hayes asked FGM to prepare
a declaration under penalty of perjury to support the efforts of Hayes and Joyner to remove

Martin from any position of control or authority over the ideas of AJG as set forth in his
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teachings including the Coursé V-50 and V-201, the subject of the book in the PPSA. FGM
prepared such a declaration and supplied it to defendants 1{ayes and Joyner. During the
course of phone conversations between FGM and Hayes, 1 appeared to FGM that Hayes had
every intention of publishing the entirety of the AJG book including an edited transcript of
course V-201 edited by someone other than Martin.

Defendants’ hiring of editors of AJG Book: It is the understanding of Plaintiff that
after removal of Martin as editor, Joyner and Hayes retained the services of Peter Sisco as
editor of Volume One of the book, and thereafter retained the services of Petér Giansante as
editor of the remaining volumes consisting of the V-201 lectures.

1999 open house for delivery of Volume One of the AJG Book: As recorded in
documents previously provided to legal counsel for both individual defendants in response -
to the reciilest for pr-oducti.oln of docurﬁents b3-r défendant Joyner, on April 17, 1999 Hayes
and Joyner held an Open House .for subscribers and all FEI graduates at Commerce,
California to distribute and celebrate the publication of Book One, Volume One by AJG. In
the notices of the Open House dated 1999, April 1 and again April 11, defendants Hayes and
Joyner stated that the remainder of the volumes (V-201) will be distributed as each volume
1s completed. FGM attended the Open House of April 17, took delivery of fém:r hard bound
copies of Volume One, and bought several additional pap=r bound copies of Volume One. It
appeared that well over fifty and probably as many as one hundred people attended the Open
House including the following: Joseph Hentz, Stuart Smith, Richard Curtin, Wayne Joyner,
Charles Hayes, Peter Sisco (editor of Volume One) and other FEI graduates and subscribers
known to FGM but whose names FGM can not presently recall. At the Open House
defendant Joyner reiterated that the remaining volumes of the book were in process of
editing for printing and distribution as expeditiously as feasible. Defendant Hayes either
joined in such reiteration or at least did not contradict it. According to Stuart Smith,
defendant Joyner or perhaps Joyner and Hayes asked Mr. Smith and Mr. Smith agreed to sit
at a table and take orders and advance péyments for additional copies of the remaining
volumes of the Book (V-201).

Communications between FGM and HAYES about publication of AIG book: In or

about 1999, and after the above-mentioned Open House (item 5 above), defendant Hayes

telephoned FGM to inform FGM that Volume 1 of the AJG book was being offered by
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TUSPCO on Amazon.com, the internet book ‘seller. Hayes suggested that FGM write a book
review of Volume 1 to be posted on Amazon.com. In that phone conversation Hayes did not
say to FGM anything about any change i the previously innounced plans of TUSPCO,
Joyner and Hayes to publish V-201.

AJG Book offering on Amazon.com: From at least as early as the year 2002 (and
presumably since 1999 per statement 6 above) until after the filing of this lawsuit, Volume
one of the AJG book was being offered on Amazon.com. n 2006 the Amazon.com website
poéting for Volume One included a book description entit ed “from the publisher” as well
several reviews by readers dated between 2002 and 2005 inclusive.

Communications between Jack Hurwitz and HAYES about publication of V-201: Inor
about 2004 Jack H. Hurwitz (Hurwitz), another FEJ graduate and subscriber informed FGM
tﬁat he had b.een in contact with Hayes regarding the pubk cation of the remaimng volumes
of the book (V-201). Hurwitz told FGM that Hayes said editors were wérking on an
abridged version of the V-201 lectures, but when such abridged version was published
Hayes and Joyner would also deliver simultaneously to subscribers a complete transcript of
Course V-201.

' Communications between FGM and JOYNER: By mid-2004, having heard nothing
more about the efforts of defendants Hayes and Joyner to publish the remaining volumes (V-
201), FGM called Joyner on the phone to ask for a status report. Joyner said he was not free
to discuss the matter on the phone, but would meet with FGM to discuss the status of
publication of V-201 if, and only if, FGM signed an agreement not to disclose the content of
the discussions at such meeting. FGM did not so agree at “hat time, or at any time. On or
about July 8, 2004 FGM met with Joyner at his office. In “hat meeting J oynér stated he

could not discuss the status of publication of V-201 because of a non-disclosure

agreement to which he was a party. Joyner added, however, that due to the long and special
association of FGM with the Galambos’ that Joyner would be willing to disclose the status
of publication of V-201 if two conditions were met: Charles Hayes would attend the meeting
and FGM would sign an agreement not to disclose to anyone the information to be imparted
by Joyner and Hayes at the meeting. FGM agreed to the participation of Hayes at the

meeting, but did not agree to the non-disclosure requirement. Written correspondence
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between FGM, Joyner and Hayes on these matters followed in 2004 and 2005 has been
supplied to Defendants’ legal counsel. ,
- The TUSPCO Wesbite: A TUSPCO website was in existence from at least 2004

onward '(and presumably from 1999 onward) until afier the filing of the complaint in

this lawsuit. The TUSPCO website included an offering of not only volume 1 (V-50),

1| but also an offer to sell the remaining volumes (V-20.) in advance of publication.

RESPONSE TO SPECIAL INTERROGATORY NO. 198:

The PPSA.

RESPONSE TO SPECIAL INTERROGATORY NO. 199:

All parties to this action, as well as Richard Curtin, Brian Gladish, JTack Hurwitz,
Franklin Moore; Peter Ronay, James Tumer, david L. Wood, M.D., and Charles J. Young.

RESPONSE TO SPECIAL INTERROGATORY NO. 200:

HAYES has represented in writing and admitted in this action that he is a Trustee of
the TUSPCO TRUST, an officer of TUSPCO, Inc., which formed the TUSPCO TRUST,
and that he is a Trustee of the Natural Estate Trust which :s the sole shareholder of
TUSPCO, Inc. He therefore exercises de jure and de facto control over the TUSPCO
TRUST which was and is the custodian of trust funds depoasited by Plaintiffs to it. Any
person who controls trust funds has a non-delegable legal duty to account to the
beneficiaries of the trust.

| DEFENDANTS HANDLING ASSETS OF AJG, TUSPCO, ete.
Plaintiff Fredenc G. Marks (“Marks”) has yet to obtain discovery from Defendants
who are sole possessors of the evidence supporting the contentions in paragraph 5 of
the Complaint. The contention was made upon information and belief based upon the
following:
1. The probable size of the assets of the estate of Mr. & Mrs, Galambos,
the TUSPCO TRUST, TUSPCO and The Galambos’ Natura] Estate
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Trust (TNET) as of July 1989 when Marks last served as attorney for
Mr. and Mrs. Galambos and their companies;

2. Defendants’ expenditure of monies of the Galambos’ and their
companies for attorney’s fees in dispute with William Martin;

3. Defendants’ expenditure of $8,000 per month for several years on the
services of an individual or individuals who were hired to edit the
transcripts of AJG's course V¥201, and who failed to do so, but .rather
undertook to write a book containing the editor’s own version of the
teachings of AJG;Defendants' expenditires of monies of the Galambos'’
and their companies for the personal benefit of Defendant Joyner,
specifically expenditures for Mr. Joyne:’s personal security in regard to
possible harm feared by Mr. Joyner in connection with the dispute with

© Mr. William Martin; |

Losses of the Galambos’ estate and entity assets due to improvident |
operations in the stock market and mutual funds by Defendant Hayes
with the consent of Defendant Joyner;

The stated intent of Hayes and Joyner to preserve the tape recordings of
lectures of AJG, and their failure to spend the funds neéessary to
preserve the tape recordings;

The stated intent of Defendants Hayes and Joyner to preserve the
personal residence of Mr. & Mrs. Galambos as a Galambos museum
and their failure to do so as evidenced by the sale of the residence.

The request of defendant Hayes to Frarklin Moore to produce a
compact disc version of Course V-2017" for defendants followed by the
refusal of Hayes to pay for the reasonable cost of the compact disc

reproduction produced by Mr. Moore.

RESPONSE TO SPECIAL INTERROGATORY NO. 201:
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Unknown, but not later than the first day that HAYLES became a Trustee of the
TUSPCO TRUST or officer of TUSPCO and from that datz forward to the present time.

RESPONSE TO SPECIAL INTERROGATORY NO. 202:
The PPSA, the TUSPCO Website, letters dated May 18, 1998, Iuly 17, 1998, March

12, 1999, and April 1, 1999 bearing HAYES® signature; letter from Wayne Joyner to Nancy
Marks dated October 13, 2004.

RESPONSE TO SPECIAL INTERROGATORY NO. 203:

All parties to this action, as well as Richard Curtin, Brian Gladish, Jack Hurwitz,
Franklin Moore, Peter Ronay, James Turner, David L. Wooad, M.D., and Charles 1. Young.

RESPONSE TO SPECIAL INTERROGATORY NO. 204:

HAYES has represented in writing and admitted in this action that he 1s a Trustee of
the TUSPCO TRUST, an officer of TUSPCO, Inc., which formed the TUSPCO TRUST,
and that he is a Trustee of the Natural Estate Trust which is the sole shareholder of
TUSPCO, Inc. He therefore exercises de jure and de facto control over the TUSPCO
TRUST which was and is the custodian of trust funds deposited by plaintiffs to it. Any

person who controls trust funds has a non-delegable legal duty to account to the
beneficiaries of the trust.

RESPONSE TO SPECIAL INTERROGATORY NO. 105
Unknown, but not later than the first day that HAYES became a Trustee of the
TUSPCO TRUST or officer of TUSPCO and from that date forward to the present time.

RESPONSE TO SPECIAL INTERROGATORY NO. 206

The PPSA, the TUSPCO Website, letters dated May 18, 1998, July 17, 1998, March

12, 1999, and Aprl 1, 1999 bearing HAYES’ signature; letter from Wayne Joyner to Nancy
Marks dated October 13, 2004.

RESPONSE TO SPECIAL INTERROGATORY NO. 207:
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All parties to this action, as well as Richard Curtin, Brian Gladish, Jack Hurwitz,
Franklin Moore, Peter Ronay, James Tumer, David L. Woond, M.D., and Charles J. Young.

RESPONSE TO SPECIAL INTERROGATORY NO. 208:
Defendants’ handling assets of AJG, TUSPCO, etc: Plaintiff Frederic G.

Marks (“Marks”) has yet to obtain discovery from Defendants who are sole

possessors of the evidence supporting the contentions in paragraph 5 of the
Complaint. The contention was made upon informaticn and belief based upon the
following: _

1. The probable size of the assets of the estate of Mr. & Mrs.
Galambos, the TUSPCO TRUST, TUSPCO and The Galambos’
Naj.ural Estate Trust (TNET) as of July 1989 wheI} Marks last

| Sei;véci as attorney for Mr. and Mrs. Galambos and their companiés,'

2. Defendants’ expenditure of fnonies of the Galambos’ and their

companies for attorney’s fees in dispute with William Martin;

3. Defendants’ expenditure of $8,000 per month for several years on
the services of an individual or individuals who were hired to edit
the transcripts of AJG’s course V-2C1, and who failed to do so, but
rather undertook to write a book cor.taining the editor's own version
of the teachings of AJG;Defendants' expenditures of monies of the
Galambos’ and their companies for the personal benefit of
Defendant Joyner, specifically expeaditures for Mr. Joyner’s
personal security in regard to possible harm feared by Mr. Joyner in
connection with the dispute with Mr. William Martin;

4. Losses of the Galambos’ estate and =ntity assets due to improvident
operations in the stock market and mutual funds by Defendant
HAYES with the consent of JOYNER.
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, 5. The stated intent of Hayes and Joyner to preserve the tapé

5 recordings oflectures of AJG, and their failure to spend the funds necessary
\ to preserve the tape recordings;

s 6. The stated intent of Defendants Hayes and Joyner to preserve the

personal residence of Mr. & Mrs. Galambos as a Galambos museum
and their failure to do so as evidenced bv the sale of the residence.

7. The request of defendant Hayes to Franklin Moore to produce a
compact disc version of Course V-201T for defendants followed by the
refusal of Hayes to pay for the reasonab e cost of the compact disc

~ reproduction produced by Mr. Moore.

RESPONSE TO SPECIAL INTERROGATORY NO. 209:
' Financial records of the TUSPCO TRUST are in exclusive possession and control of

13 || Defendants to which Plaintiffs have yet to be granted access.

15 || RESPONSE TO SPECIAL INTERROGATORY NO,. 110:

6 Unknown at this time. Discovery is continuing.

17 '
RESPONSE TO SPECIAL INTERROGATORY NO. 211:

Defendants’ handling assets of AJG, TUSPCO, etc.: Plaintiff Frederic G.

18

19
Marks ("Marks") has yet to obtain discovery from Defendants who are sole

» possessors of the evidence supporting the contentions in paragraph 5 of the
| Complaint. The contention was made upon information and belief based upon the
2 following:
“ 1. The probable size of the assets of the estate of Mr. & Mrs. Galambos,
24 the TUSPCO TRUST, TUSPCO and The Galambos’ Natural Estate
25 - Trust (TNET) as of Juh'r 1989 when Marks last served as attorney for
zj’: Mr. and Mrs. Galambos and their companies;
js; 2. Defendants’ expenditure of monies of the Galambos’ and their

3

companies for attorney’s fees in dispute with William Martin;

34

FREDERIC G. MARKS’ SUPPLEMENTAL RESPONSES TO SPECIAL INTERROGATORIES
Case No. BC352629




10

11

12

19

20

21

22

]

% “ _M:N.'

I

I BT
Mgl g

bihren,

-

3. Defendants’ expenditure of $8,000 per month for several years on the

services of an individual or individuals who were hired to edit the

transcripts of AJG’s course V-201, and who failed to do so, but rather

undertook to write a book containing the editor's own version of the
teachings of AJG;Defendants’ expenditures of monies of the Galambos’
and their companies for the personal bel',neﬁt olf Defendant Joyner,
specifically expenditures for Mr. Joyner's personal security in regard to
possible harm feared by Mr. Joyner in connection with the dispute with

Mr. William Martin;

Losses of the Galambos’ estate and entity assets due t6 improvident
operations in ﬂ"lG stock market and mutuel funds by Defendant Hayes
with the consent of Defendant Joyner;

"The stated intent of Hayes and Joyner to preserve the tape recordings of
lectures of AJG, and their failure to sperid the funds necessary to
preserve the tape recordings;

The stated intent of Defendants Hayes and Joyner to preserve the
personal residence of Mr. & Mrs. Galambos as a Galambos museum

and their failure to do so as evidenced by the sale of the residence.

The request of defendant Hayes to Franklin Moore to produce a

compact disc version of Course V-201T for defendants followed by the

refusal of Hayes to pay for the reasonable cost of the compact disc

reprodﬁction produced by Mr. Moore.

RESPONSE TO SPECIAL INTERROGATORY NO. 211:

Financial records of the TUSPCO TRUST are in exclusive possession and control of

Defendants to which Plaintiffs have yet 10 be granted access.

RESPONSE TO SPECIAL INTERROGATORY NO. 212:
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Financial records of the TUSPCO, Inc. are in exclusive possession and control of

Defendants to which Plaintiffs have yet to be granted access.

RESPONSE TO SPECIAL INTERROGATORY NO. 213:

Unknown at this time. Discovery is continuing,

RESPONSE TO SPECIAL INTERROGATORY NO. 214:
Defendants’ handling assets of AJG, TUSPCO, etc: Plaintiff Frederic G.

|| Marks (“Marks”) has yet to obtain discovery from Detfendants who are sole

| possessors of the evidence supporting the contentions in paragraph 5 of the
10 |

Complaint. The contention was made upon information and belief based 'upon the

| folowing:

1. The probable size of the assets of the estate of Mr. & Mrs. Galambos,
the TUSPCO TRUST, TUSPCO and The Galambos’ Natural Estate
Trust (TNET) as of July 1989 when Marks last served as attomey for
Mr. and Mrs. Galambos and their companies;

2. Defendants’ expenditure of monies of the Galambos' and their
companies for attorney’s fees in dispute with William Martin;

3. Defendants’ expenditure of $8,000 per raonth for several years on the
services of an individual or individuals ‘who were hired to edit the
transcripts of AJG's course V-201, and who failed to do so, but rather
undertook to write a book containing thi editor’s own version of the
teachings of AJG;Defendants’ expenditures of monies of the Galambos'
and their companies for the personal benefit of Defendant Joyner,
specifically expenditures for Mr. Joyner’s personal security in regard to
possible harm feared by Mr. Joyner in connection with the dispute with
Mr. William Martin;

4. Losses of the Galambos' estate and entity assets due to improvident

operations in the stock market and mutual funds by Defendant Hayes
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with the consent of Defendant Joyner;

5. The stated intent of Hayes and Joyner to preserve the tape recordings of
lectures of AJG, and their failure to spend the funds necessary to
preserve the tape recordings;

6. The stated intent of Defendants Hayes and Joyner to preserve the

| personal residence of Mr. & Mrs. Galambos as a Galambos museum
and their failure to do so as evidenced by the sale of the residence.

7. The request of defendant Hayes to Franlclin Moore to produce a
compact disc version of Course V-201T for defendants followed by the
refusal of Hayes to pay for the reasonable cost of the compact disc

| reproductibn produced by Mr. Moore.

RESPONSE TO SPECIAL INTERROGATORY NQO. 215:

Financial records of the Natural Estate Trust are ir. exclusive possession and control

of Defendants to which Plaintiffs have yet to be granted access.

RESPONSE TO SPECIAL INTERROGATORY NO. 216:
Unknown at this time, pending discovery of records of TUSPCO TRUST.

However, Plaintiff suspects that the following persbns may be “unauthorized recipients® of
funds: defendant JOYNER and HAYES, William Martin, and Peter Giansante. Discovery
is continuing. _
RESPONSE TO SPECIAL INTERROGATORY NO. 217:
Financial records of the TUSPCO TRUST are in exclusive possession and control of

Defendants to which Plaintiffs have yet to be granted access.

RESPONSE TO SPECIAL INTERROGATORY NO. 218:
Unknown at this time, pending discovery of records of TUSPCO TRUST.
However, Plaintiff suspects that the following persons may be “unauthorized recipients™ of

funds: defendamt JOYNER and HAYES, William. Martin, and Peter Giansante. Discovery

1s continuing.
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RESPONSE TO SPECIAL INTERROGATORY NO. 219:

Financial records of the TUSPCO TRUST are in ex.clusive possession and control of
Defendants to which Plaintiffs have yet to be granted access.

RESPONSE TO SPECIAL INTERROGATORY NO. 220:

Unknown at this time, pending discovery of records of TUSPCO TRUST. However,
plaintiffs suspect that the following persons may be “unauhorized recipients® of fund:
defendant JOYNER and HAYES, William Martin, and Peter Giansante. Discovery is

continuing.

RESPONSE TO SPECIAL INTERROGATORY NO. 21:

Financial records of the TUSPCO TRUST are in exclusive possession and control of

Defendants to which Plaintiffs have yet to be granted access.

RESPONSE TO SPECIAL INTERROGATORY NO. 222

HAYES has represented in writing and admitted ir. this action that he is a Trustee of
the TUSPCO TRUST, an officer of TUSPCO, Inc., which formed the TUSPCO TRUST, for
his benefit and that he is a Trustee of the Natural Estate Trust which is the sole shareholder
of TUSPCO, Inc. He therefore exercises de jure and de facto control over the TUSPCO
TRUST which was and is the custodian of trust funds deposited by plaintiffs to it. Any
person Who controls trust funds has a non-delegable legal duty to account to the
beneficiaries of the trust. .

DEFENDANTS’ HANDLING ASSETS OF AJG, TUSPCO, ete:
Plaintiff Frederic G. Marks (“Marks”) has yet to obtain discovery from Defendants
who are sole possessors of the evidence supporting the contentions in paragraph 5 of
the Complaint. The contention was made upon information and belief based upon the
following:
1.  The probable size of the assets of the zstate of Mr. & Mrs. Galambos,
the TUSPCO TRUST, TUSPCO and The Galambos’ Natural Estate
Trust (TNET) as of July 1989 when Marks last served as attorney for

Mr. and Mrs. Galambos and their companies;
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2. Defendants’ expenditure of monies of the Galambos' and their
companies for attorney’s fees in dispute with William Martin;

3. Defendants’ expenditure of $8,000 per month for several years on
the services of an individual or individuals who were hired to edit
the transcripts of AJG's course V-201, and who failed to do so, but
rather uﬁdertook to write a book containing the editor’'s own version
of the teachings of AJG;Defendants’ expenditures of monies of the
Galambos’ and their companies for the personal benefit of Defendant
Jojmer, specifically expenditures for Mr. Joyner’s personal security
1n regard to possible harm feared by Mr. Joyner m connection with
the dispute with Mr. William Martin;

4. Losées of the Galambos’ estate and entity assets due to improvident
operations in the stock market and mitual funds by Defendant Hayes
with the consent of Defendant Joyner;

5. The stated intent of Hayes and Joyner to preserve the tape .
recordings of lectures of AJG, and their failure to spend the funds
necessary to preserve the tape recorcangs;

6. The stated intent of Defendants Hay=s and Joyner to preserve the
personal residence of Mr. & Mrs. Galarnbos as a Galambos museum
and their failure to do so as evidenced ty the sale of the residence.

7. The request of defendant Hayes to Franklin Moore to produce a
compact disc version of Course V-201T for defendants followed by the
-refusal of Hayes to pay for the reasonable cost of the compact disc

reproduction produced by Mr. Moore.

RESPONSE TO SPECIAL INTERROGATORY NO. 223:

Financial records of the TUSPCO TRUST are in exclusive possession and control of

Defendants to which Plaintiffs have yet to be granted access.

RESPONSE TO SPECIAL INTERROGATORY NO. 224:
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Unknown at this time. Discovery is continuing.

January 31, 2007 LAW OFFICES OF JONATHAN K. GOLDEN

By _
Jonathan K. (Golden
Attorneys for Plaintiff
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1 1 F'REDERJC a. MARKSi am onc of tho Plaintiffs in this action and do herety
& § declare, under penalty of perjury, t%iét { have read ﬂ'!li SUPPLEMENTAL RESPONSES TO
s | PLAINTIFF (‘HARLE&. IvMYEé’ SPECIAL INTERROGATORIES  and know the
6 contents theteof! ﬁmtthc sEMIE IS tn%:c of my ovn knowledge, exécpt as to those matters that
=} are stated on inf&maﬁon and bel &af‘ and, as to these matiers, I do helieve the same (¢ be
g 1 tue. | :
9 I declare i;lnder penalty of per;ury of thé taws of the state of Californiu that the
1o 1 forogoing is true and correct. Fa vargy” -

11 " Exccuted ﬁﬁs Eﬂ‘m day%:pf Febromry i{,lO'? at Santa Monica, California.
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PROOF OF SERVICE

STATE OF CALIFORNIA )

) ss.
COUNTY OF LOS ANGELES)

I am employed in the County of Los Angeles, State of California. Iam
over the age of 18 and not a party to the within action. My business address is 1900

Avenue of the Stars, Suite 1900, Los Angeles, California 90067.

On Januarys7, 2007, I served the foregoing document described as Supplemental
Responses to Special Interrogatories on the interested parties in this action by placing a true and
cotrect copy thereof enclosed in sealed envelopes addressed as follows:

~ Kevin Lacey, Esq.
Lacey, Dunn & Do
315 West Arden Avenue, Suite 11
-~ ~Glendale, CA 91203

John P. Godsil, Esq.
* Freeman, Freeman & Smiley _
3415 S. Sepulveda Boulevard, Suite 1200
Los Angeles, CA 90034 !

BY MESSENGER SERVICE -- A copy of the above described documents
were hand served on interested parties in this action by ar agent from an attorney
service employed to deliver a true and correct copy thereof during normal business
hours, which was enclosed in a sealed envelope and which was placed for hand delivery

by upon delivery of said documents, a proof of service will be signed by the messenger,
confirming receipt and delivery of same.

XX BY MAIL -- I deposited such envelopes in the mail at Los
Angeles, California. The envelopes were mailed with postage thereon fully prepaid.

_X _ (State) I declare under penalty of perjury that the foregoing is true and correct.
Executed on January.sy, 2007, at Los Angeles, California.

i_lfbnaﬂlan K. Golden _ : .
{Typed or Printed Name) (Signature
i
g
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THE UNIVERSZZ SCIEZKTIFIC PUBLICATIONS COMPR Y, INC

BOOK SUBSCRIPTION TRUST (YTUSPCO TRUSTY)

Thig Trust Agreement is made and enteced into by THE UNIVERSAL
SCIENTIFIC PURLICATIONS COMPANY, INC. (the Trusteor hereunder,
hereinafter referred to as "TUSPCO" or “Trubtcr“) and CHARLES W.
&PEES (hereinafter referred to as "Trustee").

1. PURPOSE.

1.1 Pre-Publication Subscription dgreement. TUSPCO has
entered into a pre-publication subscription agreement with various
persons who are subscribing to such agreement for the purpose of
purchasing from TUSPCO certain books described in such ageeement.
Such pre-publication subscription agreemert is known to TrusLor and
Trustee and is incorporated here1n by reference. -

i.2 DTrust Fund. Funds and other assets will, from time
to time, be paid to the Trustee by Subscribers, to be held anpd
alspcsed of pursuant to this trust agrsewment (the “‘rﬁst“) for the
benefit of such Subscribers and for the pepefit of TUSPCO, all of
whom are beneficiaries hereunder. This trast shall conslst only of
funds received into the trust on or after July 6, 1984. The full
name ©f <+this trust is The Universal Scientific Publications

Company, Inc., Book Subscription Trust which may be abbreviated to
®TUSPCO Trust™.

Z. RETATIONSHIP OF TUSPCO AND TRUSTER.

2.1 Trustees as Custodian. The Trustee shall accept
payments made to the.Trustee .and shall hold, accept and carry out
the custodial cduties of the Trustee pursuant to the terms of this
agreesment. The Trustee shall not be responsible for the collection
of any payments into the trust or the carrectnes:s of any payment or
disbursements made from the trust in accorxdance with the directions
of TUSPCO.

2.2 Distribution. The Truste2 shall, from time to time,
on the written direction of Trustor, make distributions from the
trust as reguirsd by the terms cof this tzust, in such manner, in
such amounts, and for such purpoeses as may bz specified in such
dirsction. ' :

- 2.3 Responsibility for Losses on Investments. In view
of the fact that investment of the trust fund shall be directed by
Trustor, the Trustee shall nct be liable for any losses which may.
hé incurTed upon the investments of the trvst sxcent,to the eytend
éﬁa; such losses shall have besn caused by mrLQLDQIS viplation of
t¥ust or nagligence.
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2.4 Trustees Authority Presumsd. 211 persons dealing
with the Trusiee are relesased from inguiring into the decisions cor
authority of the Trustes and from sseing to the azpplication of zny
funds pald to the Trustee.

3. INVESTMENT 2ND HOTNTING OF TRUST PROZERTY.

3.1 Trustee Title, Authoritvy =nd Power. As directed by
the Trustor, the Trustee shall have the full power and authority
with respect to any and all securities or property at any time
received or held in the trust, to do all such acts, take 2ll such
proceedings, and exerclise all such rights and privileges as could
be done, taken or exercised by the absolute owner thersof,
including, but without in any way limiting the generality of the
foregoing, the following powers and authority:

3.1.1 To sell and exchange any and all assets which
frem time to time comprise the trust, in either public or private
szle, at such time or times and on such ta2rms and conditions as to
credit or otherwise as the Trustee may deem appropriate.

3.1.2 To invest and reinvest all or any part of the
trust 4n such manner as is directed by Trustor ‘in writing,
inciluding savings accounts, common stoziks, stocks of investment
companies, bonds, notes, sscurities or nkligations of any kind,
real property wherever sa.tu.at@d,, gold, silver, platinum, and cther
precious commodities, non-preciocus commodltles, and the writing of
call options upon securities held by the trust. No investment or
speculation of trust funds shall be macde, however, without the
agvance written instruction of Trustor.

3.1.3 To vote by proxy and cotherwise to represent
securities and, in that connection, to delegate such of its
discretionary powers as it deems best; to consent as stockholder to
any corporate act it shall deem proper; to participate in any plans
or arrangements for the protection or promotion of the interest of
security holders; to pay such sums of monesy as are consented to in
writing by Trustor for the protnction,of the interests of the trust
as security holder; and to retain assets received in lieu of or
bacause of any securities held.

3.1.4 With the written cons=n% of Trustor, to =xtend
the time for payment of or hold past dues any obligations held or
any installiment therecf; to consent to the modification thereof or
waive any Gefault Thereunder:; to compromise, arbitrate or otherwise
aci,;ust. claims in favor of or ang_n::t the trust to foreclose upon
Iy security in such manner as it desms proper; to pay such suns oI
m‘i:mey as it desms expedient for the insurance, protectiaon,
n;@ intenance, and repalr of property, or to r=desm propsrty for non—
;gaynaan; cf taxes or any liens; and to leazse for such tims as ths
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Trustes deems proper, whether wit £
the Trust and withov‘t regard €0 am} statu\.ory rest lctlo""s on
lzzsing by a trustse.

3.1.5 To cause investments to be registerasd in the
name of the trust, or in that of the Trustee, as such, or in the
nzme o0f a nominee for the trust, or the Trustee may retain
investments unregisterad and in form permitting transfer by
delivery, with the written consent of Trustor

3.1.6 With the written consent of Trustor, to borrow
money for any trust purpose, upon such terms and conditions a2z the
Trustee deems proper and to obligate the trust for repayment, and
to encumber the trust or any of its property.

3.1.7 With the written comnsent of Trustor, to consult
with or employ legal counsel of the Trustee's selection (who may,
kbut not need be counsel to Trustor), agents or indepéndent
contractors {to whom the Trustee may delszyate such ministerisl and
limited discrstionary duties as Trustee sees  £it). - The
» compensation and fees of such person(s) shall be chargeible as an
“expense of the trust, and the Trustee shall be fully protected in
acting upon advice of any such legal counsel.

3.2 Directions to Trustee. Trustor shall state to the
Trustee in writing from time to time the funding policy and
investment policy established for the trust. In investing and
re:mvastz_ng the trust fund, the Trustee shall follow completely the
regulirements laid down for investment of the trust fund by Trustor,
and, in no evant, shall Trustee have any responsiblity for the
establishment or the adeguacy of such funding policy and method.
The Trustor may at any time and from time to time, by written
direction to the Trustes, reguire the Trustee to invest in or
retain any security or other form of investment or speculation as
may be specified in such direction. The trust fund shall be
invested pursuant to swch direction. Neither the Trustee nor any
other psrson shalil bs under any duty to guastion any such direction
of the Trustor, and ths Trustes shall promptly comply with any
-direction given by the Trustor hersunder. However, the Trustse
shall not invest in loans to, or stocks issued by, Trustor or any
affiliated company or entity of Trustor.

4., ACCOUNTING BY TRUSTEE.

4.1 Records. Trustes shall maintain acourate racords
g rccounts UL ErT Investments, recsipts, §isbursenents, End other
*Iba.C:L.lan nereunder, and such records shall be availabls at all
sonable times to J_nbpac:t:o_on by Truster or anv authorized
pr=se tative of Trustor. The Truste=z, at the direction of
ustor, snall submit To Trustor such valuations of the trust fund,

s
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4.2 Annual zcecounting. Within sixty (60) days followling
the clese of each fiscal yesar of the trust, or following the clese
cf any period as may be dasignated by the Trustor in writing, the
Trustee shall file with the Trustor a written account setting forth
the description of all securities and other property purchased and
scld, all receipts, disbursements and other transactions effected
by the trust during such period, and listing the securities and
other property held by the trust at the end of such periocd. The
Trustee shall determine the current fair market value of the trust
fund assets and of each Snbscrlber s account balance on tha
valunation date.

4.3 Approval of Account. The Trustor may approve such
account by written notice of approval delivered to the Trustee or
by failure to express objections to suck account delivered to the
Trustee in writing within ninety (20} days from the date ubon.whlch
the account was delivered to the Trustor.

Upon reéceipt of a writtern approval of the account:,
or upon the passage of the period cf tlme within which objections
may be filad by Trustor, without written objections having been
delivered to Trustee, such account shall be deemed to be approved,
and the Trustee shall be released and discharged as to all itens,
matters and things set forth in such account .

5. RHPLACZM“NT OF TRUSTEE.

5.1 Resicgnation, Removal and Réplacement. The Trustee
may resign at any time by the giving of one hundred eighty (180)
days' written notice. Trustor may remove any Trustes at any tine
for causes stated in the pre-publication subscription agreement.
Trustor may appoint one or more additional Trustees and may appoint
any successcr trustee at any time, by written designation. On the
ramoval or resignation of the Trustee or any successor trustee, the
Trustee or successor trustes, as the case may be, shall transfsr
legal title to =21l trust property fo its successor.

5.2 Final Accounting of Replaced Trustes. Within sixty
(60) days of such transfer to the successor trustee, the resigning
or removed Trustee shall render to Trustor an account in the form
and manner prescribed for the ammual account, unless such account
is wailved in writing by Trustor. Unless Trustor shall, within
sixty (60} days after the rendition of such final account, deliver
&ritten objections to Trustee, the accourt shall be dzemed to have
Heen approvad and the Trustee shall be released and discharged as

3

to 2ll items, matters and things set forth in such account.
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. TRUSTEER'S FXYTENSES AWD TAXES.

h

&.1 Compensation and Reimbursement of Expenses. Trustor
shall pay to Trustee annually the expenses incurred 1in
administering the trust and such compensation for the services of

the Trustee as may be agreed upon by Trustor and Trustee from time
to time.

6.2 Taxes. The Trustee shall deduct from znd charge
against the trust fund any taxes paid by the trust which may be
imposed on the trust fund or the incane thers=of, or which the
Trustee is reguired by law to pay with respect to the interest of
any person in the trust fund.

7. - MISCELLANFOUS.

7.1 California Situs. This trust has been accepted by
-the Trustes and will be administered in the State of Califommisa.

7.2 Limitation. No part of the trust fund or income
(other than such part as is reguired to pay taxes) shall bz used
for, or diverted to, purposes cother than for the benefit of TUSPCO
and the Subscribers hersto, ths Subscribers being bezneficiaries
hereof, and TUSPCO being the Trustor and also a bensficiary hereof.

7.3 Zmendment. This agreement, other than paragraph
7.4, and other than the limitations or. the use of trust funds
stated in the pre-publication subscription agreement and paragraph
7.2, may be amended at any time by written agreement of Truster and
Trustee, provided that no such amendment shall operate to cause the
trust fund or any part thereof to be delivered to TUSPCO prior to
the time specified in the pre-publication subscripticon agreement
and herein, or to be refunded to the Subscribers priocr to the time
specified in the pre-publication subscripiion agresment and herein.

7.4 Trust ITrrevocable. Truster intends that this trust
pe administersed on an irrsvocahle basis, subject only to
termination a2t such time as all trust funds are to bs distributed
either to TUSPCO or to the Subscéribers under the pre-publication
subsciption agreement, as is more fully stated therein, provided,

however, that the -trust will continve for so long as  any
suubcrlp*lon payments are held in the trist fund ers“a“_ to ths
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JOYNER & SALUMBIDES

PENTHOUSE SUITE I L

2454 WILSHIRE BOULEVARD

REVERLY HILLS, CALIFORNIA 90212 E g

(213} 276-0064 J4m35

s Wiy
attornevs ror Plaintiffs \ifu!”
yc%*

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF ORANGE

THE UNIVERSAL XYZ CORPORATION,

NO: 44 26 51
et al.,

JUDGMENT ON STIPULATION

Plaintiffs, FOR ENTRY OF JUDGMENT

MITCHELL J. LANGE, et al.,

Defendants.

)
)
)
)
)
vSs. )
)
)
)
)
)

In the above-entitled cause plaintiffs, THE UNIVERSAL XYZ
CORPORATION, THE UNIVERSAL SCIENTIFIC PUBLICATIONS COMPANY, “INC.,
THE UNIVERSAL - SCIENTIFIC PUBLICATIONS COMPANY, INC. BOOK
SUBSCRIPTION TRUST, THE FEI COURSE SUBSCRIPTION TRUST and

defendant, MITCHELL J. LANGE, having stipulated through their

respective counsel, that judgment be entered:

1. In favor of plaintiff, THE UNIVERSAL XYZ CORPORATION and

against defendant, MITCHELL J. LANGE, in the sum of $550;997.14.
LA 1] '

2. In favor of plaintiff, THE UNIVERSAL SCIENTIFIC

PUBLICATIONS - COMPANY, INC., and against defendant, MITCHELL J.

LANGE, in the sum of $207,985.62.
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3. In favor of plaintiff, THE UNIVERSAL SCIENTIFIC
PUBLICATIONS COMPANY, INC. BOOK SUBSCRIPTION TRUST, and against
defendant, MITCHELL J. LANGE, in the sum of $1,414,812.89.

4. In faveor of plaintiff, THE FEI COURSE SUBSCRIPTION TRUST,
and against defendant, MITCHELL J. LANGE, in the sum of

$342,321.49.

5. And that each party bear their own costs, disbursements,
and attorney fees.

IT IS HEREBY ADJUDGED, ORDERED, AND DECREED:

1. That plaintiff THE UNIVERSAL XYZ CORPORATION have
judgment against defendant MITCHELL J. LANGE in the sum of
$550,597.14.

2. That plaintiff THE UNIVERSAL SCIENTIFIC PUBLICATIONS
COMPANY, INC. have judgment against defendant MITCHELL J. LANGE
in the sum of $207,985.62. _

3. That plaintiff THE UNIVERSAL SCIENTIFIC PUBLICATIONS
COMPANY, INC. BOOK SUBSCRIPTION TRUST have judgment against
defendant MITCHELL J. LANGE in the sum of $1,414,812.79.

4. That plaintiff THE FEI COURSE SUBSCRiPTION TRUST have
judgment against defendant MITCHELI, J. LANGE in the sum of

$342,321.49.

5. And that each party bear their own costs, disbursements,

and attorney fees.

DATED: - r 1980

AN 25

HROBERT J. POLIS

JUDGE, SUPERIOR COURT
COUNTY OF ORANGE

By




THE UNIVERSAL SCIENTIFIC PUBLICATIONS COMPANY, INC.

*-:ﬁé Box 2708 / An an=_m, California 92802 / Phene: (2313) 723-1776

This lett is by way of bringing all of our ook and course sub-
scribers up to date. We realize tHat our Ttrust subscribers are a
diverse assortment of individuals. Some of you disappeared almost as
soon 25 the ink was dry on your book and/or course contract(s), and
we have 1ot been able to contact you since then. Some of you have
een in contact with us by letter or by telephone from time to time
over the years. Some of you we continue to see fairly regularly in
our classes, and, therefore, we have been abls to keep you apprised.

So, for those of you who "already know all that", we hope you will
bear with us while we reiterate to all of our trust sSubscribers as a
vhole what we have been informing most of you individually or in
groups over the past few years.

In 1284, our long-time friend(?) znd associate, Mitchell J. ("Matt")
‘Lange plesaded gullty to having stolen 1.5+ m¢nllon dollars from our
various entities. He had been guietly but svstematically Stna*_“g
from every entity to which he had access. Ie embezzlied the contents
of both the course trust and the book trust in their entirety. (He
‘was a trustee of both, as vou will rec¢all.) 1In & stroké of cruel
"humor", Lange left Professor Galambos two cashier's checks, total-
ling just over $800 -—- the remains of the assets of both trusts after
he had emberzled themn.

Lange was sentenced to four years in prisen (Chrino). With time off
for "good behavior", Lange was rzleased from priscn after serving twe
vezgrs -of his sentence.

Bacause, under California law, there is no recourse available to a
victim (the state's public relations campaign to the contrary not-
wztnstand¢ﬁg), and no mechanism to recover stolen property other than
& civil suit, we had no cheoice but to ste Lange to recover the stolen
noneys. In 1984, October (even before lange formally Dleadbd guilty
to his crime), we filed suit against Lange to recover thé trust
moneys he stole, as well as all of the other moneys from the various
other entities. (These are outlined later in this letter.) The case
has not yet come to trial.

Oon 1984, July 9, Professor Galambos received a letter from

M. J. Langn datad 1884, July 3, in which Langs conféssed to having
taken a17 of the zssets ¢f bo;h the book and course trusts. Without
our knﬁwlcage he had liguidated the contents of ths money-market
funds,; the stocks belonging to the trusts, and the commodity
accoaﬂﬁﬁ, taking all of the procesds for hlS rivats use.-

f
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The San D'ego Police Department made scme incredible discoveriss of
‘Lange's crimes and how he had commitied them. Our accountant discov-
ered that Lange 2150 had taken substantial améunts of money Lrom
FET/LIONSTech, from TUSPCO (the company as wa..l as the trust), The
Liberal Publishing Company, Inc., from the 20th Annivérsary Alumni
Meeting account, from the Joseph B. CGalambos (Centennial account, and
from Galambos personally. (My Husband had personally advanced money
to pay for the gold coin-nmedals we struck for the Jcseph B. Galambos
Centennial. Instead of repaying the loan to Galambeos as the coin-.
redals were scld, Lange pocketed Both the proceeds of the sale and
the money which- sho 1d have beeéen repald to Galambos to retire the
company's debt to him.)

Perhaps Lange's mest reprehensikle zct is that he stole evan the
asgets from the royalty account of Joseph B. Galambos which held the
cash proceeds from the coin-medals issued in commemoration of
Joseph B. Galambos's centennial in 1882, a commemoratien which many
of you attended. Further Lange stole proceeds from the centennial
commenoration itself.

Lange alsgo stole a substantial awmount of monev from the 20th Anni-
versary Alumnil Meeting account.

Lange's technlquas for sLaaTlng includéd {(but were noct llmwted to)
falsifying financial records so his thefts could remain undetected
for a long period of time and juggling moneys from oShe account to
another until they were ultimately siphoned inte his own pocket.

Even as we write this, the amount of loss owing to Lange's crimes
continues to mount. Since he liguidated all of the trust-owned
stocks for his own use, we have lest zll of the dividends, interest,
and capi®al gains which would Have accrusd to the trusts over the
vears since he began selling off the trust stocks. Lange zlso sold
211 of the - gold belonging to the trusts which had been purchased as a
nedge against inflation. Langs pocksted that money as well We not
cnly lost the gold to his theft but the lncrﬁase owing to uhe
increass in gold prices since the gold was originally purchased.

3efore Langs left San Diegec for another city where he was taken into
custogy in 1384, August, he deposited whatever recerds he felt like
leaviflg behind in whatever fashion he chese to leave them in a loft
in Saﬁ;Diego. He subsequently sent Galambos z key to the loft.

Wa rav= been funding the presentation of trust courses out of our

per so@?l resources, those few remaining asseb_ to which Lange had no
acces¥. We also are funding the publication cf Galambos's books {and
the othey books on the book trust), out of our own pocket since Lange
embezzled ths trust funds. )

This is 2 meoral decision which Professor Galambog has made.
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We remind yvou and, in particular, thoss .of yoi who have beed
regquesting refunds of book trust-naymen:s undsr Paragraph 6. Page 12,
that this paragrzph hes been rendered null and void under Para—
graph 6.5{3), Page 1i Lange's theft invokes the latter par ag*abn as
stated in the contract.

Since we are continulng to deliver the produc-;, none ©Ff our subscribers
iz being injured by Laznge's theft. Up to this poin%t, we, alcone, have
been Lange's victims.

Yet, 1n & larger sense, everyone, FEI graduate and flatlander alike,
could well be a victim of Lange's insatiable greed. 2anything that.
prevents or even delays getting volitional sclence and primary property
theories into a more permanent form cannoct help but have a damaging
effect upon the future of the species —- not even spezking of the future
cf each of you,. :

Now, even more critical than the loss of the money is the loss of the
remaining time of both of Us as we attempt to make order out of the
chaos Lange left in his wake. We have to destermine from which entity he
stole what amounts. We have spent the greater part of the past thres
years sifting through several theusand pages of raw data to put together
a working set of records as carefully verified as is humanly possible.
This has involved checking customers' enrollments or book oI rders and/or
coin-medal orders against receipts against deposit records against ceon-
tracts {(i1f a contract was involved), and agaifst customers' correspon
dence, if any. In many instances, we have hacd to contact customers by
letter and/or by long-distance telephone to verify information.

Yet, despite the monuméntzl financial less and the evan greater lass of
our time which Lange has caused us, we have ccntinued to offer the
courses on the trust, funding them out of ocur remaining personal assets.
We are paying for the publicatien of the books on the trust ocut of our
own pocket. The latter is more difficult and more time-consuming
because book productieon (aside from the actual writing) depends totally
upon flatlanders. We have had a number of flatland subcontractors
rsnege upon us over the years. Each time this happens, we are compe
to lose mors time while we try to locate a mere reliasble subcontract

PLE 31 S Sy~ 8 0 g Iy
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One of the reasons that progress comes so slowly is that ths two of us
must do everything that has to be done in our various companies. Thanks
to Lange's thefts from FEI (the Imstitute, in addition to the trust), we
can no longesr afiord any full-time associatés, since these, foo, would
have to be funded out of our own capital. Galambos has a part-tine
assgistgnt for his podium work, and we have a part-time assistant

handl lng sales of books and cachets at sur classes.

Severgl customers have complained that they have not rece

r ived regular
reports as to what transpired with respect %o lLange, the stédtus of the

coursey and books on the respective trusts.

4
]

We think vou wilil agres that, given the nandicaps under which we ars
cperating -- and we ares operating --— getiing books pu:lished and new
Toncepts recorded on tape via courses ara the mps» imporcant achisve-
ments we can complets at this fime Sinc voungar
Than we a2re znd many of you nave -- or %;, =TETY




hing you value is "riding" on the moral

thin publication and utilizati
Galazmbos's theories as soon as p*ac*ﬂcﬁn e. This means publication

by Galambos himself or v his ewplicitlv named successoxr, followed by
gtilization of the theories by every one who racognizes their value.
(This means utilization all of the time and not just when it happens to
pe convenient.} Actually, the moneys you paid for your pre-publication
subscriptions are the very least of what voue have @t stake.

The schedule we hava maintained over the past three-and-a-half years
(not spezking of the schedule we maintained prior to 1984) would have
killed any less dedicated persons. Frankly,; I know of no living persons
who even would have attempted it, given our circumstances. If you
havan't had the experience, you cannct imagine what it is like to be a
sensitive cosmologlcal 1nnovator who has been be;rayed ideologically and
emOtlonallj and wrecked flnanc%ally by someone whom he considered tc be

his best friend. 2And while this is happening, a nurber of individuals
-- each of whom has profited hugely just from studying his original con-
cepts -- stand idly by and watch it happen. In some instanceas, they

actunally codperate with the betravyal.

it 1s the trauma of this large-scale betrayal, we are convinced, snd net
the hard work which- brought about Professor Galambos's coronary thrombo-
sis last year (see.follow1ng paragraphs) .

- ‘-4
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The fact remains that we have lost prime production time in the years
cince 1984. We have had to invoke the term in the book contract which -
enables us to put out Beok 1 in several volumes. We had planned the
first volume for publication in 1887. Galambos's coronary thrombosis
rendered that plan impeossible of achievement. Please bear in mind tha
we dre committed te publishing Book 5 (MORE TASTING THAN BRONZE) p*lo*
to the actual relsase of any other of our titlies. You will recall that
"More Lasting than Brenze" is part of the translation of the Latin guo-
tation, "“Xagl monumentur aesre perennius" (YI have erected a monument
more lasting than bronze™).

We had our book publishing schedules worked out for 1987, and we were
moving as fast as pessible, when, as you may know, Professor Galambos
suffered a corconary thrombesis last May. He endesavored to continue
working even while he was hospitalized. But his lec tures and his books
had to be pestponad.

He wanted to give the lectures he had scheduled for Julv 4th for Thomas
Paine and July 3th for the 300th anniversary of the publication cf New-
ton's PRINCIPIA. 3But as the weeks passed, it tecame increasingly appar-
ent thigt, to do so, might permanently jeopardize the rest of his
achisvenents.

cf 1887:

We mention all of this to yvou so that vou should be aware (i1f vyou ars
net alir=ady) ¢ Lange's zcts of major coercion. We also want you to be
zware OF FProifessor Galiambos's Ccoronary thrombosis



That he has wrecked us financially is of no imterest to Lange. That his
crime may have far widsr repercussions.than "merely" the destruction of
a friend who trusted him apparently does not concexrn Lange.

Contrary to the stories about his "innocence" which Langs has circulated
in some areas -- stories which can be most delicately summed up in the
single word, Yeyewash", —- this was a well-planned and carefully orches-
trated theft. No amount of protestation can wipe away. the irrefutable
evidence of Lange's guilt. We will not burden you with the ugly details
of this evidence. '

Ircnically, a number of our long-time customers and even several of
tape course contractors could have prevented the bulk of this theft i
only one of them had made just a single telephone call or had dropped a
short note Yo either Professor GalambosS or to me. AS we learned nuch
too late (1582, July), Lange had obtained large sums of money from a
number of FEI customers as well as from several then-active tape course
contractors and several former tape course contractors.

 Q
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Sometime around 1980, Lange appar-“uly decided to ¢go into the real
estate pusiness. EHe claimed he wasn't earning enough tnrough FEI and
its_relau d entities. (Considering what he was rece1v1nq on a contrac-
tual basis, this was a little hard to believe, but. that is what he
claimed.) He told Galambos that he planned to have some oulside inves-
tors {sic) in his venture. Galambos said immediately, "I presume that
nene of them is from my market.

- As you, our customers, know very well, as a condition of taking post-
V=201 courses,; our graduates agree contraCLua_ny that they will not use
the AJG or FLT market for any purpose not derived from AJG. This par-
ticular contractual agreésenent is even more stnictly s@pplied Lo our tape -
course contractors. Vioclation of this particular agreement, particu-
larly if it were to involve raising capital from our customers, would be
grounds for 1mmed1ate termwnatlon of any contractual relationship with
us.

Lange assured Galambos that all of his (Lange’s) investors or would-be
investors were flatliandsrs. "I know your pelicy on this ™ Langé added.

Since Galambos was talking with a man whom he rad come to value as a
iriend and to trust as an assoc;ate for many years, he had no reason to
cuestion Lange fur;her on this matier.

We would learn, howevcr, -— and much too late -- that Lange's assurance
was a lie 11ke nearly everything else Lange had told us over the
more~than- + wo decades he was working his way irte Galambos's trust and
con__dance As I mentioned abovs, Lange had oktained very large sums OI
noney zrom a number of FEI customers ag well asz from several former tap
course soontracteors and several then-active coertractors.

U I-h

s inguired cf wvs, "Ars you awarse that
gt?", Lange would havs besn termi-
s trusts could have been savad.
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cF Them lost whatever he orx she specala:
lzrge amounts of money by anyone's stand

Tha mere sensitive among you Wwill recocgnize that most of you already
have besen compensated for any delay in the delivery of books. (There
has been no delay in the delivery of courses. Immediately following
Galambos's corconary thrombosis, several lectures were postponed, but

these all were delivered before the end of 1867.)

For instance, those of you who have céontracts on the course trust will
recall that, if you were in the Open-End Course at the time you entered
into the course contract, you received up to &z maximum of a 10% discount
from your total Tultion on the contract. This was provided to you with
the contractual understanding that, if vou resigned from 0EC, you owed
back to us the dellar amount of the discount. Many of you re51gned from
OBEC long ago. Not ong of the persons who resigned from 0EC ever
returned a dollar or even & pennv! '

Those of you who subscribed to Book 1 during the 1870's received a full
rzfund of all moneys you paid To us. You had the option -- if you so
chose —— to resubscribe to the book under the book trust for the same -
dollar amount that you eriginally paid. This offer was made despite the
fact that, by 1978, when thé trust first came into being, Book 1 sub-
scriptions were serﬂng for more than twice (in- some instances) what you
had paid for your original subscription. Plezse bear in mind that you
had a full refund of your bock payment(s) in your hand at the time you
made the decision -- wheolly yours -- to resubscribe-

2s of this writing, Book 1 is sell%ng for $73C.00, and, when the Ffirst
volume comes off the press,. there is likely tc be an additional
increase, but this will not be retroactive. The increase will only
affect new subscribers, not those of you who turchased hoocks on the
trast. ‘

Those of you who utilized time payment plans for the pﬂrchase of our
bocks will recall that the contracts call for an annual inflation
adiustment on any anald balance. None of you was ever charged an
inflation adjusiment because Lange rzneced on his obligation to prepare.-
the figures for and collect the inflation adjustment. Galambaos, on ths
cther hand, was unwilling to invoke an inflation adjustment for more
than ohe vear at a time. He refused to allow Lange to levy the adjust-
ment for several years at once. Therefore, he (Galambes) lost the
entire inflation adjustment, and his customers gainsed therefrom.

We arez presently in the process of delivering the "Positive Victory™
coin—medals, which we also had to fund out of Hur ownA resourcss becahsa

;ange=ELDWe moneys from the coin-medal account. These coin-medals wer
struc‘ in 1587, and we have been delivering them in groups as we arse

eble ta dzgevmﬁne which customer ordered how many medals and which ser
-

=211y ngp red medals he or she ordersd -- and, not incidentally, whetl
or ncEshe or she paid for the medals. : ady
been con‘acteT about vour ceoin-medals e monu-
mental task involved in getting just hands
of its subscribsrs. If you ordered vet
hiegard from us, plsase o us. vou

In Juns cor July to ar 21live cust
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Your codperation in this matter will be very nuch zppreciated.

T the hundreds of "Positive Victory"
Lange wes handling (and, zs 1T
account. We zlsc have lost 1it-

-

time Just on this product alcne,
recor&s sc that We can deliver these coin—-medals..

o i i i

he loss ¢f the time that hurts the mest, for that can never be
T

Speaking of our products, let me remind you of just some of thé products
which we have put intd the market since 1978, July, when subscriptions
to courses and books were first made =vallaole under the trists.

Galambos has presented at least 63 pew live ccurses. This does not
include any courses presented on tape nor does it includse any of the
three courses in the Open-End Course series with a total of 20 lecturses
presented live each year. ' '

Galambos has conceived and produced two coirni-nedals, the Joseph B. Gal-
ambos comméemorative coin-medal and the "Positive Victory" coin-medal.

Galambeos has conceived, produced, and published eight major and unigus
philatelic cachets, each of which is a mini-education in itself.

Galambos has written and published two monogrezphs, the second of which
he wrote withlin a few days of his coming home from the hospital, fellow-
ing his corenary thrombosis.

Volume I of Book 1, Book 2, Bock 5, and Book 7 were being readied for
publication when Galambes had a coronary thrombosis last year. We were
slowed down, but we are continuing as rapidly azs is consistent with the
Xind of quallty achievement you have come to expect (and, I suspect,
have come to take for granted) from Galambos.

s you look over the preceding five paragraphs, bear in mind that moneys
ald on or befcre 1984, June 30, for FEI cources scheduled for later
presentation, were stolen by Lange (whether they were paid into the
course trust or paid to FEI-directly). This means that we have person-—
ally funded, without any profit, all FEI courses for which tuitions were
paid prior to 1584, Juns 30.

>

iy

We urge you to provide us with your mest current address, and, if you
have aichange of address, please do let us kncw. As the books ars pub-
lished, we want to make delivery as quickly as possible. We cannot take
the time to track down customers for whom we do not have a Ngood™
auareés {The book contract smeﬂificaW?y states that we will not do
This.);, Our previous letters to many of vou have come back from the post
£ undelivered. WD are sending this léetter to the last address

75 - —wq VT iy — i~ ] EEEE - — o
iished, we will advise vou by letter. If the letter
The post office as being andeliverabls, we will put
age AT YyOoUur 2XDenss We will not zttempt To deliver
ThET w2 h2ve Dsan advissed iz incorrace Dilazas Loed
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ifornia in something called "“escoeat".
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sroperty to the State of Ca

In the event that our reccrds show tha_ you have an outstanding balanc
on vour book subscription account and you are certalin that you are pa:l
in full, we will reguest that you provicde us with ccoples of all can-—
celled cnecks and/or receipts for your bock payments so that we can
resolve the disparity as quickly as possible béfore zny bocks are delliv-
ared to vou.

Qt (D

We call your attenticn to the fact that 21l books w
subkscribers at the subscribers' expense., You may D T

ce*ualnly welcome =- to pick up vour books at any 1] class we present,
provided vou make an advance appointment to come at least one hour
before the class begins. If you are a V-201 graduate in good standing,
yvou are welcome te enroll in the %then-current class. Our live lectures
ara currently being presented in the Holiday Inn an No tebello next to
the Santa Ana Taxway at the Slauson Avenue exit.

be shipped to
—-— and you are

vl

In the meantime, this letier has be
some of the most important (V-201 4
world has ever known:

en Yeandwiched in" amid production of
efinition -—- remembper) products The

Without the implementation of primery property thecry and veoliticnal
scilence, the future of our civilization {(not even speaking of our
species) is rather bleak. Without these concepts, those of you who hqve
children or ever expect to have children will have brought them into the
world for nothing. (It could well be that civilization as we know it
does not have remaining to it the length of time of ancther generation.
Or do you really believe that international or home-grown terrorism will
produce a stabilized durable civilization?)

Those of you who do not have DOSuﬂrltx neverthszsless, hava a life of your

E= =Yl

own to live and valuas of your own to leave as a recogniticn of your
having Lived.

Tost of us are not cosmological innovators. A few of us have been
rivileged to learn from one.

t no matter what the level of your comprehension may be, sach of you
s the opportunity -— ky virtue of the concepts you have learned from
lambos —— to leave the world a better place than you found it.

T urge you most sincerely: Don't blow that opportunity. You won't have
another. Look around you. There is nothing else on the horlzon that
can haye the kind of positive effect on civilimation that Professor
uaWambvs thesries can have. ' Tl—
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A. I DID A LOT OF TAX LAW, AND IT OCCURRED TO
ME THAT IF YOU SELL A BOOK, AND YOU GET PAID, YOU
HAVE ORDINARY INCOMZ. AND I KNEW HE WASN'T PLANNING
TO GET IT PUBLISHED IN THEE SAME YEAR THAT HE GOT THE
MOREY. 30 T SAID YOU'RE GOING TO HAVE TO PAY TAX ON
THIS MONZY. BEFORE YOU PUBLISH. AND THEN -~ I SAID
YOU GET THE MONEY, YOU GET INCOME, YOU GET TAXED.
AND YOU XKNOW, YOU HAVEN'T PERFORMED.
WELL, HOW CAN I AVOID THE TAX, SAYS HE. I

SAID I'M NOT SURE YOU CAN, BUT YOU COULD HAVE A --
LIKE AN ESCROW HCLD THE MONEY FOR YQU. 80O THAT
ENDED UP BECOMING WHAT IT DID, THE PRE-PUBLICATION
TRUST. THE TUSPCC TRUST. |

Q. SO THE TUSPCO TRUST WAS YCUR IDEA?

A. NWO. MY IDEA THAT -~ MY ILEA WAS THAT HE
NOT DO IT AT ALL. BUT IF HE WANTED TO DO IT, AND
DIDN'T WANT TO PAY TAX, HE OUGHT NCT TO BE IN

RECEIPT O

trj

THE MONEY IN HIS CWN HAND OR IN HIS OWN

]

COMPANY. AND ONE WAY WOULD BE LIKE AN ESCROW
ARRANGEMENT OR HAVE A BANK HCLD THE MONEY UNTIL HE

PUBLISHED.

@. AND S0 I TAKE IT THE PPSA WAS AUGMEINTED AT

e

THAT POINT IN TIME TO REFER TO THE TUSPCO TRUST?

A, WELL, IT CAME UP. AND I CAN'T GIVE YOU THE
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TXACT TIME, BUT IT -- I THINK IT CA¥
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. UP DURING THE

PROCESS OF DISCUSS
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WANTED TO DO.
Q. WERE THERZ ANY OTEER CHANGES THAT YQOU CAN
RECALL THAT MR. GALAMBOS WANTED IN CONNECTION WITH

THE CRIGINAL DRAFT OF THE PPSA?

x

SECTION ©.5, WHICH GIVES HIM VARIOUS
REASONS NOT TO PERFORM, IT WAS_ALL HIS IDEA, AND I
THINK HE JUST KEPT ON LC2BING ONE NMORE AFTER ANOTHER
IN THERE. AND THOSE ARE ALL HIS ILEAS:. THEY MAY
NOT HAVE ALL OCCURRED AT THE BEGINNING. TEEY MAY

HAVE EVCOLVED AFTER & CCUS

I-L]

LT DRAFTS RAND SOME

DISCUSSIONS.

¢. DO YOU RECALL OVER WHAT PERIOD OF TIME YOU
WERE INVOLVED IN TEE DRAFTING OF THIS AGREEMENT?

A. SPRING OF 1978, I TEINK

Q. DO YOU RECALL HOW LONG THE BACK AND FORTH
WAS, IN TERMS OF THE INITIAL ASSIGNMENT TO
COMPLETION?

A. COULD BE A COUPLE OF MONTHS.

20

21
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01:57:24PM

Q. CKAY. THE LAST COMPONENT, AND WE'LL JUST
CLOSE THIS LOOP, ON 50.2, YOU INDICATE IN YOUR
ANSWER THE DEFENDANTS' EVIDENT REPUDIATION QOF ANY
OBLIGATION TO INFORM TEHE SUBSCRiBERS EITHER TEART
THEY ARE PROCEEDING TO PUBLISH OR HAVE NOT DECIDED

NOT TO, COMMENCING IN CR ABOUT OCTOBER COF 2004.

PORTER SIPES & ASSOCIATES (310) 787-4459

01:57:53PM




1 EZIRSONALLY

2 Q. AFTER MATT LANGE LOOTED THX TUSPCO TRUST,

3 WAS THERE EVER A NO-REFUND POLICY INITIATED BY

4 TUSDCO OR TUSPCO TRUST?

5 ME. GOLDEN: I'M GOING TO OBJECT T0O THE USE | 02:17:01pM
6 OF THE TERM "INITIATED" AS VAGUE AND AMBIGUOUS. AND

7 I'LL ASK YOU TO REPHRASE THE QUESTION.

g MR. GODSIL: 1I'D BE HAPPY TO.

9 3Y MR. GODSIL:

10 Q. AFTER MATT LANGE LOOTED THI COMPANY, THE 02:17:112M
11 TRUST, SO WE'RE TALKING ABOUT 1984, FORWARD. ALL

12 RIGHT? ARE YOU WITH ME?

13 A. YES.

14 0. WAS THERE EVER A POINT IN TIME WHEN

15 GALAMBOS OR HIS REPRESENTATIVES ANNOUNCED THAT THERE | 02:17:21PM
16 WOULD BE NO REFUNDS UNDER THE PPSA BECAUSE OF WHAT

17 LANGE HAD DONE?

18 A. MRS. GALAMBOS SENT OUT A LETTER IN WHICH

19 SHE SAID THAT.

20 Q. AND WHEN WAS THAT LETTER SENT? 02:17:32PM
21 A, 1988.

22 | Q. AND WHAT DID YOU DO IN RESPONSE?

23 ZZ n., NOTHING. BECAUSE I DIDN'T CARE FOR A

24 5; REFUND. I WANTED THE BOOK.

25 5

Q. S0 YOU UNDERSTOCD IN 1988 THAT THERE WAS A 02:17:432M
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2 2 NO, THART'S NOT CORRECT

3 Q WELL, YOU WERE NOTIFIED OF THE COMPANY'S

4 POSITION IN 1988 QOF A NO-RErUND POLICY. CORRECT?

5 A, I CONSIDER THAT STATEJENT BY MRS. GALAMROS 02:17:562M
) TO BE INAPPROPRIATE.

7 Q. BUT SHE MADE THE STATEMENT, RIGHT?

8 A. YES.

S Q. TEAT MUCH WE CAN AGREE TO?

i0 A. SHE DID. 02:18:12PM
11 Q. 1% YEARS AGO?
1z Al THAT'S RIGHT.

13 Q. BID YOU EVER ASK FOR A REFIND?

14 A. NO .

15 WELL, YES, I DID IN THE ZOMPLAINT. 02:18:31PM
16 Q. THE COMPLAINT FILED IN MAY CF 2006.

17 CORRECT?

i8 . A. CORRECT.

19 Q. AND MRS. GALAMBGS CITED SECZTION 6.5 IN HER
20 1988 LETTER AS THE BASIS UPON WHICH REFUNDS WOULD 02:19:12PM
21 NOT BE ISSUED. 1S THAT CORRECT?

22 b A I WOULD LIKE TO LOOK AT THE LETTER. BUT I
23 Z THINK S50. LET'S TAKE A LOOK AT IT,. I BROUGHT IT IN
24 %% THIS MORNING.
25 %; 0 SURE I EAD IT REPLICATED IT'S 2 02:19:26PM
?ORTER SIPES & ASSOCIATES (310) 787-448%9 113



1 BOAT AS ALL THE QOTHER FLCLKS. WE WEREN'T GOING TO
2 WRITE IT, WE WERE GOING TO REARD IT VWIAEN HE GAVE IT
3 TO US
4 Q. I'M SORRY, I MISSED THAT AMNSWER?
5 A. WE WEREN'T GOING TC WRITE IT, WE WERE GOING | 03:30:32PM
6 | TO READ IT WHEN HZ DELIVERED IT TO US. AND WE PAID
7 Q. YOU BOUGHT A BOOK, CORRECT?
8 2. I BOUGHT FOUR CCPIES.
5 Q. YOU BOUGHT FOUR COPIES OF THE SAME BOOK?
10 A. YES, RIGHT. 03:30:42PM
11 | Q. AND YOUR END OF THE DEAL WAS TO PAY FOR THE
1z BOOK. RIGHT?
13 A. THAT'S IT.
14 Q. AND WAIT? k
15 : A. AND WAIT. 03:30:49PM
16 Q. AND YOU WAITED AS LONG AS YOU FELT
17 .COMFORTABLE WAITING. CORRECT?
| - A. I WAITED UNTIL I FELT UNCOMFORTABLE
WAITING.
20 Q. SO YOU AGREE WITH MY STATEMENT.. YOU WERE 03:30:59PM
21 COMFORTABLE FOR A CERTAIN PERIOD OF TIME, YOU GOT
22 | UNCOMFORTABLE, YOU GOT TIRED OF WAITING?
23 -i A. WHATEVER YOU SAY.
24 ) MR. GOLDEN: NO, IT'S NOT WHATEVER HE SAYS.
25 f% TEE WITNESS THIS IS NOT Z QUESTION, 03:31:12PM

PORTER SIPES & ASSCOCIRTES (310 7B7-445% i53
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COUNTY CF LOS ANGELES }

I, PATRICIA M. PORTER, A CERTIFIED SHORTHAND

REPORTER LICENSED BY THE STATE CF CALIFORNIA,
CERTIFY: |

THAT THE FOREGOING DEPOSITICN OF ZREDERIC MARKS WAS
TAKEN BEFORE ME PURSUANT TO NOTICE

AT THE TIME AND PLACE THEREIN SET FORTH, AT WHICH
TIME THE WITNESS WAS PUT UNDER CGATH BY ME;

THAT THE TESTIMONY OF THE WITNESS AND ALL OBJECTIONS
MADE AT THE TIME CF THE EXAMINATION WERE RECCRDED
STENOGRAPHICALLY RBY ME AND WERE THIREAFTER
TRANSCRIBED;

THAT THE FOREGOING IS A TRUE RECORD OF THE TESTIMONY
AND OF ALL OBJECTICNS AT THE TIME OF THE
EXAMINATION.

IN WITNESS WHEREQF, I HAVE SUBSCRIBED MY NAME THIS

14TH DAY OF FEBRUARY, 2007.

(i L

ENSE NO. 3730

1689
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TUSPCO TRUST?

=
W
=

A. I WASN'T BROUGHT INTO IT.

wr’

Q. SO YOU DIDN'T EXPLAIN TO HIM THAT THROUGH

X

TEE TUSPCO TRUST, THERE WOULD BE FICUCIARY
OBLIGATIONS TO YOU?

A. NO, I DIDN'T.

Q. DO YOU RECALL, AFTER YOU DRAFTED THE PPSA
ADVISING PROFESSOR GARLANMBCS TD HAVE THE FPPSA
REVIEWED BY AN INDIPENDENT ATTORNEY?

A, I DIDN'T -- I DID NOT 3UGGEST TEHAT.

19

243

21

1 a7t 20,

Q. DID YOU EXPLAIN TO HIM THAT YOU ARE A
SUBSCRIBER TO THE AGREEMENT AND YOU ARE ENTERING
INTO A TRANSACTION WITH TUSPCO, WHO IS ALSC YOUR
CLIENT, AND DID YOU THINK THAT IT WOULD BE WISE TO
HAVE THE AGREEMENT REVIEWED BY AN INDEPENDENT
ATTORNEY? ‘

A. COULD YOU READ THE QUESTION BACK, PLEASE?

Q- I MAY HAVE TO REPHRASE THAT.

A I THINK YOU'RE ASKING MORE THAN ONE
QUESTION IS THE PROBLEM.

Q. LET'S HEAR IT BACK, AND IF WE‘BOTH
UNDERSTARND IT, MAYRBE YOU CAN ANSWER. |

(RECORD REAZD AS FCLLOWS:
Q. DID YOU EXPLAIN TO

HIM THAT YOU ARE 2 SUBSCRIBER TO

01:38:22PM
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S5 TRANSACTION. IF YOU WANT

TO SAY IT'S A CONTRACT WITH A CLIENT, THAT'S OKAY.
BY MS. SEKELY: |
Q. DID YOU EXPLAIN TQ PRO?ESSOR GALAMBOS THAT
ERE ENTERING INTO A CONTRACT WITH YOUé CLIENT?
A, YOU MUST FORGIVE ME, MS. SEKELY.
MR. GALAMBOS Ié PRCBABZY THE SMARTEST MAN I EVER
MET. HE KNEW I WAS HIS ATTORNEY. HE-KNEW I HAD
BOUGHT BOOKS AND HE KNEW WE WERE GOING TO SIGN A
WRITTEN CONTRACT FCR ALL SURBSCRIBERS AND I WAS GOING
TO SIGN. HE ALSO ENEW I THCUGHT IT WAS SILLY FOR
HIM TO DC THIS. I HAVE NCTHING MORE TO SAY ON THAT.
Q. AND ALL TEOSE -~ AND DID ¥OU EXPLA¥N TO HIM
THAT ALL THE POTENTIAL LEGAL CONSEQUENCES OF THE
TUSPCC TRUST IN WRITING?

A, NO.

01:42:22PM

01:£42:44PM

01:43:179M

Q. DC YOU RECALL WHY YOU DID HNOT SUGGEST TO
PROFESSOR GALAMBOS TO HAVE AN INDEPENDENT ATTORNEY
REVIEW THE PPSA?

A, YES.

15

MEAN I DON'T RECALL, BECAUSE IT

" NEVER OCCURRED TO ME AT THE TIME, BUT I CAN TELL YOU

WHAT WOULD HAVE EAPPENED IF ANYQONE HAD SUGGEESTED IT
TC EITHER ONE OF US.
Q. AND WHAT IF YOU HAD SUGGESTED TEHAT TO

PROFESSOR GALAMBOS? WHAT DO YOU 3ELIEVE THAT HIS
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A, "I DON'T WANT TO DEAL WITH ANY C

-]

-

HER

ATTORNEYS, EXCEPT PEQPLE WHO ARE IN MY MARKET AND

YOU'RE THE ONE IN MY MARKET THAT I'VE CHOSEN IO BE

Mf ATTORNEY. ISN'T THAT GOOD ENOUCGH FOR YOU, FRED?"

Q. DID PROFESSOR GALAMBOS TO YOUR KNOWLEDGE
HAVE ANY FORMAL LEGAﬁ TRAINING?

A. NO, HE DIL NOT.

Q. IN THE SECOND PARAGRAPE OF EXHIBIT -- IF
YOU COULD TURN YOUR ATTENTION TO THE PPSA, EXHIBIT
5, PAGE 10, .THE SECOND PARAGRAPH OF 4.3.

Al SHOULD I READ IT =--

Q. PLEASE. ©THE STATEMENT STARTING WITH THE
WORDS "NOTWITHSTANDING THE FOREGOING"?

A. OKAY. I'LL READ THE WHOLE PARAGRAFPH TO

OKAY, I'VE RERD IT. CAN WE HAVE A MINUTE.

MR. GOLDEN: GO AEEAD. GO ON.

BY MS. SEEKELY:

Q. WHOSE IDEA BETWEEN YOU ANL PROFESSOR

GALAMBOS WAS IT TO 2UT IN THE TUSPCO GUARANTEE OF

THE FUNDS IN THE TUSPCO TRUST?
A. MR. GALAMBOS.

Q. DO YOU EKHNOW WHY?

OL44:

[}
o
d

M|
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02:13:13PM

1 LGRETMENT ARE MITCHELL J. LANGE AND JERRY A. MILLER
2 CORRECT?
3 A. CORRECT
4 0. CHARLES W. EAYES IS NOT REFERENCED ANYWHERE
5 IN THIS AGREEMENT. CORRECT?
6 A. 1 HAVEN'T READ ANYTHING PAST 3.1, BUT I
7 DOUIT IT. I DON'T BELIEVE AT THE TIME MR, HAYES WAS
8 THE ACCOUNTANT FOR MR. GALRMBOS.
9 0. AND THIS TUSPCO TRUST REFERS TO THE PPSA,
10 CORRECT, THAT YOU DRAFTED? EXHIBIT 52
11 A. YES, IT DOES. 1IN SECTION :.1.
12 O. 2ND YOU'RE A BENEFICIARY OF THIS AGREEMENT,
13 CORRECT, PURSUANT TO 1.27
14 A. YES.
15 Q. DID YOU --
16 A. HOWEVER, AT THE TIME I DRAFTED IT, I HAD
17 NOT YET RECEIVED A REFUND OF THE OTHER AGREEMENT REND
18 PATD ANY MONEY INTO THE TUSPCO TRUST, BUT I FULLY
19 INTENDED TO.
20 0. DID YOU EXPLAIN TO PROFESSOR GRLAMBOS THAT
21 YOU WOULD BE A BENEFICIARY PURSUANT TO THE TUSPCO
22 =8  TRUST?
23 a.  NO.

Q. DO YOU BELIEVE HE UNDERSTOO0D?

w
<
]
n

PORTER SIPES & ASSOCIATES (310) 787-4488 273
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1 0. DO YOU RECRLL EXPLAINING TO BIM IN WRITING
2 THAT YOU WERE GOING TO BE A BENEFICIARY OF THE
3 TUSPCO TRUST?
4 2. I DON'T RECALL THAT
5 Q. DID YOU INSTRUCT PROFESSOR GALAMBOS TO HEAVE | 02:14:39PM
6 THIS TUSPCO TRUST REVIEWED BY AN INDEPENDENT
7 ATTCRNEY?
8 A. I DON'T RECALL DOING THAT.
9 Q. SO DO YOU BELIEVE THAT THE -- THIS TUSPCO
10 TRUST DOCUMENT ESTABLISHED A FIDUCIARY RELATIONSHIP | 02:15:22PM
11 BRETWEEN YOU AND TUSPCO?
12 MR. GOLDEN: CALLS FOR A L3IGAL CONCLUSION.
13 IT'S BEYOND THE SCOPE OF THE DEPOSITION. YOU CAN
14 ASK HIM FOR FACTS, BUT THAT'S FOR TEE COURT TO
15 DETERMINE. INSTRUCT HIM NOT TO ANSWER TEHAT 02:15:37PM
16 QUESTION.
17 BY M3. SEKELY:
18 ‘Q. DID YOU UNDERSTAND AT THE TIME YOU WERE
19 DRAFTING THE TUSPCO TRUST THAT THIS -- THAT THIS
20 WOULD OR COULD CREATE A FIDUCIARY RELATIONSHIP 02:15:51PM
21 BETWEEN YOU AND TUSPCO?
22 ;? MR. GOLDEN: THAT'S THE SAME QUESTION, ISN'T
24 gg MS. SEXELY: NO. IT'S WHAT HE KNEW AT THE
25 K TIME HE DRAFTED IT. 02:16:01PM
|
DORTER SIPLS & ASSOCIATES (310) 787-4485S 274



[ ]

3%

13

ot

10

&

12

13

14

I

BORROWED, MONEY FROM THE TRUST FOR SCME RERL ESTATE

MR. LANGE

YEARS AGO.

N JE A h ]
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MR. GCLDEN: WELL -- DO YOU UNDERSTAND TE

=

THE WITNESS I THINK I DO.

MR. GOLDEN: OKARY, WELL, THEN DO YOUR BEST

THE WITNESS: I THINK IT DID2, BUT IT REALLY

E COURT TO DETERMINE.

02:16:13FPM

SEKELY:

WHEN DID YOU FIRST LEARN THAT MR. LANGE
MONEY FROM THE TUSPCO TRUST?
T BELIEVE IT WAS IN THE SUMMER CF 1984.
AND HOW DID YOU LEARN THAT?

FROM A TEL

Bj

HONE CALL FROM MR. GALAMBOS.

WHAT DID EE TELL YOU?

HE SAID TEAT HE HAD RECEIVED EITHER A PHONE

CaLL OR A NOTE, WRITTEN COMMUNICATION FROM

. THAT MR. LANGE HAD LOST -- QUOTE,

DEVELOPMENTS MR. LANGE HAD GONE INTO. AND THAT

HAD SAID UNFORTUNATELY, H3 WASN'T ABLE TO

REPAY THAT MONEY. AND THAT ALL THE RECORDS HE HAD

MAINTAINED -- REMEMBER, NOW, THIS IS 22 AND A HALF-

I Tt

rL.

1INK B

=1

SAID ALL THEE -~ THAT LANGE

THE REZCORDS I'VE MAINTAINED ARE IN AN

IN SAN DIEGO," BND HE HAD GIVEN MR. GALAMBOS

PORTER SIPES & ASSOCIATES (3210) 787-

J1a
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1 2, YES.

2 0. CAN YOU RECALL IF¥ THERE WAS A REASON WHY

3 YOU DID NOT DO SC7?

4 A. IT NEVER occﬁRRED TO ME TO DO SO. RND IF I

5 WAS IN THE SAME PCSITION TODAY; I WOULDN'T. IT WAS | 62:28: 250
%) A SMALL SUM OF MONEY. AT THE TIME WE HAD A

7 MUNICIPAL COURT, AND SUPERIOR COURT. IT WOULD HAVE

8 BEEN A SMALL CLAIMS CASE.

9. Q. THE BMOUNT --

10 A. MY PERSONAL PAYMENT FCR THH FOUR BOOKS. 02:28:37PM
13 AND MR. CGALAMBOS WAS DOING ALL THE HEARVY LABCORING 1IN

12 THAT REGARD. TF HE GOT IT BACK, IT WCULD BENEFIT ME

13 PRC RATA. SO IT WAS NOT NECESSARY. THAT'S WHAT T

14 WOULD SAY NOW. I SUSPECT I WOULD HAVE SAID THE SAME

15 THING BACK THEN. 02:28:55PM
16 Q. DID YOU EVER LEARN THAT TUSPCC OR TEE

17 TUSPCO TRUST RECOVIRED TEE AMOUNT THAT WAS STOLEN

18 FROM MR. LANGE?

19 A. I NEVER LEARNED WBAT, IF ANYTHING, THEY
29 RECOVERED. WHAT, IF ANYTHING. I DON'T HAVE ANY 02:29:14PM
21 KNOWLEDGE THATJTHEY EVER RECOVERED A PENNY.

22 %‘ Q. DID YOU -- DID YOU EVER LDARN THAT

23 éi MR. LANGE OR HIS WIFE FILED FOR BANKRUPTCY?

24 %E A. I HEARD THAT. I SEEM TO RECALL HEARING

25 f TEAT. I'M NQT 100 PERCENT SURE 

02:29:35PM

DORTER SIPSS & AS30CIATES (310 787-44859
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1 CONTINUES TO SERVE INVOLUNTARILY. S0 YOU ASSUNE
2 HE'S SERVING VOLUNTARILY. THAT'S THE ONLY WAY IT
3 CAY BE.
4 BY MS. SEKELY:
5 'Q. WHEN THE PLAINTIFFS SIGNED THE PPSA, THEY
3 DIDN'T PLACE ANY TRUST IN MR. HAYES, DID TEEY?
7 A. NO.
8 Q.  WHEN YOU DRAFTED THE TUSPCO TRUST,
9 MR. HAYES WAS NOT NAMED AS A TRUSTEE IN THAT, WAS
10 HE?
11 A. XNO.
12 Q. I™™ GOING TO ASK YOU TO TAKE A LOOK AT WH
13 WE'LL MARK AS EXHIBIT 19 --

614 A. I DON'T WANT THIS TO BE CONSTRUED AS
15 SAYING -- I DON'T THINK HE VOLUNTARILY ASSUMED THE
16 FIDUCIARY ORBLIGATIONS. YOU HAVE TO UNDERSTAND, TH
17 ENTIRE GALAMBOS MARKET, WHICH MEANS THE PECPLE WHO
18 TOOK HIS CLASSES AND ESPECIALLY THOSE WHO SUBSCRIB
19 TO THE BOOK, WELCOMED WHAT THEY THOUGHT WAS THE
20 ACTIVITY OF MR. HAYES AND MR. JOYNER TO GET THIS
21 THING OVER WITH AND DONE. AND TEEY REJECT OUT OF
22 EAND THEIR REFUSAL TO FINISH UP V-201. I DON'T KN
23 E% HOW TO BE MORE CLEAR THAN THAT.
24 %? | MS. SEKELY: EXHIBIT 19 IS A -- A LATER C
25 EE OF THE TUSPCO TRUST.

| 03:23:220m
i 03:23:58PM

ATi

03:24:21PY
E
ED;

03:24:35PM
oW
OPY

03:25:11PM
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1 THE WITNESS ¥X8

2 BY MS. SEKELY

3 Q WHY?

4 A. BECAUSE THE LOS3 SHOULD BX 30RNE BY TEE

-3 PERSON RESPONSIBLE, NOT‘BY THE SUBSCRIBERS WHO 03:48:10PM
6 AREN'T RESPCNSIBLE. AND EVEN :F TEERE WERE

7 EXTENUATING CIRCUMSTANCES, WHY THEY 3HOULD HAVE

8 TRUSTED MR. LANGE, HE WAS THEIR AGENT. I DON'T

9 BELIEVE. YOU CAN RELY ON YOUR OWN AGENT'S
10 EMBEZZLEMENT TO JUSTIFY REFUSAL TO PARY OVER MONEY 03:48:33PM
11 YOU WOULD OTHERWISE BE OZLIGATED TO FPAY OVER. I

12 THINK MR. GOLDEN PUTZ IT IN A LETTER IC ONE OF THE

13 LAWYERS LIKE THIS. IF NOT, EHE WILL. IQ
14 MR. GALAMBOS WAS SELLING REAL ESTATE, AND INSTRUCTED‘

15 TEE BUYER TO USE ACRYX ESCROW COMPANY, OWNED 100 03:49:01DM
16 PERCENT BY MR. GALAMBOS, AND THE BUYER PUT IN 100

17 PERCENT CF THE PURCHASE PRICE, AND THEN AJAX ESCROW
18 COMPANY, THROUGH THEIR AGENTS, DESIGNATED RY

19 MR. GALAMBOS EMBEZZLED THE MONEY, I BELIEVE THE
20 COURT WOULD ORDER MR. GALAMBOS TO CONVEY THE REAL 03:42:30PM
21 ESTATE WITHOUT FURTHER PAYMENT BY THE BUYERS. I

22 E;THINK THIS IS REALLY AN IDENTICAL SITUATION,
23 % Q SINCE YOU WERE THE ATTORNEY FOR TUSPCO AND

24 ??THL GALAMBOSES AT THE TIME THIS TTER CAME OUT, DID

25 E% YOU CONVEY TC THE GALAMBOSES OR ANYONE AT TUSPCO 03:49:48PM

{310) 787-44389
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THAT YOU THOUGHT TEAT THIS PARAGRAPH OF TZEE LETTER
WAS INAPPROPRIATE AT TEE TIME?
A I DON'T RECZALL.

Q. DO YOU RECALL EVER CONVEYINZ TO ANYQONE AT
TUSPCO OR PROFESSOR GALAMBOS THAT YOU THOUGHT THAT
IT WAS INAPPROPRIATZ TO INVOKE PARAGRAPH 6.3(5) OF

THE PPSA?

iz}

A. WELL, LET ¥E THINK ABOUT THAT FOR A MOMENT.
I DON'T RECALL.

Q.. ON THE NEXT PAGE, THAT'S PAGE FOUR COF EBEIGHT
O THE SAME LETTER, AT THE BOTTQM, MRS. GARLAMBOS
REFERS TO LANGE'S ACT OF MAJOR CCERCION?

A. YES.

¢. WHEN YOU RECEIVED THIS LETTER IN 19588, WEAT
YOoU DID THIﬁK OF TEAT STATEMENT? DO YOU RECALL?

A. WELL, I DON'T RECALL WRBAT I THCUGHT ABROUT

IT AT THE TIME.

Q. DID YOU THINK THAT THAT WAS -- THAT THAT
STATEMENT WAS INAPPROPRIATE OR INACCURATE?

A. I DON'T RECALL WHAT I THOUGHT ABOUT IT WHEN
I GOT THIS.

O. DO YOU RECALL WHEZTHER YOU ADVISED ANYONE AT

TUSPCO OR PROFESSOR GALAMBOS THAT THAT STATEME

=

T WAS
INAPPROPRIATE?

L. I DON'T RECALL.

03:50:
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<

M

$03:51:34PM

03:51:48PM

03:52:07PM




1 MR. GCLDEN IT'S A LEGAL CONCLUSION YOU'RE

2 ‘ASKING POR. IT'S U» TO THE COURT TO DECIDE THAT

3 THZ CONTRACT SPEAKS FOR ITSELF. IT'S AN

4 ARGUMENTATIVE QUESTION. YOU'RE TRYING TO GET HIM INW

5 A LEGAL ARGUMENT. $0 EE'S NOT GOING TO ANSWER THOSE 03:38:112M
6 KINDS OF QUESTIONS.

7 BY MS. SEKRELY:

8 Q. AT THEE TIME YOU DRAFTED THE PPSZ, DID YOU )

9 SEE ANY POTENTIAL CONFLICT?

10 A. BETWEEN WHO? | t 03:58:2%PM
17 Q.  BETWEEN YOU AND TUSPCO?

12 A. NO.

13 Q. AND BECAUSE YOU DIDN'T SEE ANY CONFLICT, DO |

14 YOU RECALL -- DID YOU NOT SEEK A CONFLICT WAIVER?

15 A. AGARIN, I THINK THIS IS SOMETHING FOR THE 03:58:512Y
15 COURT TO DETERMINE, IF YOU CHOOSE TC MAKE AN ISSUE

17 OF IT. I SAW NO NEED TO DO THAT. I WASN'T DOING A

18 BUSINESS DEAL WITH MR. GALAMBOS. I WAS BUYING FOUR

19 BOOKS.

20 Q. SO YOU SAW NO WEED TC -~ TC HAVE HIM SIGN A | 03:59:04Y
21 CONFLICT WAIVER IN CONNECTION WITHE THE PPSA. RIGHT?

22 |1 A. RIGHT.
23 Ei Q. OKAY. WELL, I CAN START & NEW LINE OF

24 Zi QUESTIONING, OR WE CQOULD END?

25 §§ MR. GOLDEN: IT'S 4:00 C'CLOCK. 30 WE'RE 03:59:32py
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I, PATRICIA M. PORTER, A CERTIFIED SHORTHAND

REPORTER LICENSED BY THE STATE OF CZLIFORNIA,

THEHAT THE FOREGOING DEPOSITION OF FREDERIC MARKS WAS

TAK

=

N BE

rrJ

ORE ME PURSUANT TO NOTICE

AT THE TIME AND PLACE TEEREIN SET FORTH, AT WHICH
TIME THE WITNESS WAS PUT UNDER OATH RBY ME;

TEAT THE TESTIMONY OF THE WITNESS AND ALIL OBJECTIONS
MADE AT THE TIME OF THE EXAMINATICON WERE RECORDED
STENOGRAPHICALLY BY ME AND WERE THEREAFTER
TRANSCRIBES;

THAT TEHE FOREGOING IS A TRUE RECORD COF THE TESTIMONY
AND OF‘ALL OBJECTEONS AT TERE TIME OF THE
EXAMINATION.

IN WITNESS WHEREQF, I HAVE SURBSCRI3:ZD MY NAME THIS

18TH DAY OF FEBRUARY, 2007.

G W e

LICENSE NO. 3730

o8]
(S
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Warsy Jovner

MICRALL B, GARDIRA

LAW QFFIZE DF

WAYNE JOYNER

A PROFESSIONAL CORBORATION
PENTHOUSE SWUITE
4% c WILRRIRE BOULEVARD
BEVERLY HILLS, CLLIFORNIA S0E81L
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28 March 1388

Mrs. Jean Mollenhauer
3817 Caminito Del Mar Cove
San Diego, Californiz 8213p

Re: TUESPCO Trust
Dear Mrg., Mollenhauer:

I requested that the inguiry regarding your TUSPCO
Trust account be sent fo me for a response. All future
communications in this matter should be directed to me, not
Professer Galambes or TUSPCO. ‘ : '

No refunds will be made to subscribers of the Pre-
publication Subscription Agresment (although the books will
still be delivered if possible). There are both legal and
moral reasons for the mo refund policy.

The legal reasons are based on the Pre-publication
Subscription Agreement terms. The obligation to make or

ARE& CRDE (23]
b LTl 1. %

guarantee a refund has ceased due te the occurrence of coercion

{the theft of all trust funds by the Trustee, M. J. Lange).

Paragraph 6.4 {Page 12) provides for refunds if certain delivery

dates are not met. Refunds were to be pzid by the Txrust, and
were guaranteedby TUSPIO (see Paragraph 4.3, Page 10). This
same paragraph notes that M. J. Lange is one of the original
Trustees.

M. J. Lange stole all the assets of the TUSPCO and
FEZ1 Trusts, except about $800.00 in cashier's checks (2 aruel
Joke) . This theft and many others were first discovered om
1584, July 5. Mr. Langs was arrested, pled guilty, and wag

sentenced to four years in prison for the crime. I have filed

a civil suit against Lange on behalf of Prafessor and Mrs.

Galambos, PTUSPCO Trust and all other FEI related entities from

which he stole. WNo funds have been recovered at this time.

Therefore, the Trust is still without assets with which to pay

refunds.

exT
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Mrs. Jesan Mollenhauer-'f'f
28 Marech 1%&R
Page Two

. Due to the above situation, Paragraph 6.5 (5) of the
agreement is baing invoked. This paragraph provides as
foilows:

"Notwithstanding anything to the contrary
herein, if the assets of the truat find are
seized or made unavailable for the purposses
of this agreement by zny state, or by any
coercive force, the ohligation off TUSPCO to
make or guarantee any refund to Subscriber
shall cease, and shall be null and void".

Since the assets of the Trust were seized, there is no
obligation to make refunds.

You were required by Professor Galambos to read all of
the Pre-publication Subscription Trust befors you signed it.
Alse, who could have known that Lange would steal when Mr.

. Galambes knew him ané comsidered him a friend for 21 years {from
1963, March to 1884, July 9 when Mr. Galambos found out that
Lange stole the Trusts). Mr. Lange worked for Mr. Galambos's
companies from 186% to 1984 and sent to Mr. Galambos falsified
records while he was s-ealing from the Trusts until they were
empty. As a Trustee, Lange was totally untrustworthy. How

could a man who was beiriended by Mr. Galambcos and trusted by Mr.
Galambos betray him and steal his 1ife's work which could have
improved the future of the world?

In addition to the absence of legal liability and lack
of Trust funds with which to pay claims, there is a more impor-
tant reason to not demand r=funds. The biggest victims of
Lange's theft are Professor and Mre. Galambos, not the indivi-
dual Trust Subscriber. Although not’ legally obligated to do so,
Professor Galambos has undertaken to persomnally deliver on all
obligations of the bock and course Trusts. He immediately
informed the enrollees ©of his courses {thoss who were presan+t
at the courses) whan hs found out that Lanye stele the money of
the Trusts and also from FEI and the natural estate of Mr.
Galambes's father. The chaos left by Lange and the increased
frustrations and demancs on his time resul-ad in & coronary
thrombosis to the Professor.



Mrz. Jeazn Mollenhzuer
28 March 1%88
Page Three

1

Anyone with gratitude and sensitivity would not
reguest 2 refund under these circumstances. Although you
can not get your money back, with a little more patience
and understanding, you will still get the products you
purchased.

Very truly yours,

1AW OFFICE COF WAYNE JOYNER
A Professional Corperation

BY LLkmaﬂqﬂﬁ(:;iwﬂﬂaé>7
WAYNE JBXN%F

Wl/klt
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Gregg & Donna Rooten

1165 West Las Palmas Drive
Fullerton, California 92635

1982, June 5§

Mr..of Mrs. Andrew J. Galambos
18211 Leafwood La_me
Santa Ana, California 92708

Dear Mr. dr Mrs. Galambos:

We are writing this to request a refund for monies paid for books which
have nct been delivered. The fime has long since passed for termination of
the agreement by lapse of time pursuant to Section 8.4 of the Pre- - .
Publication Subscription Agreement.

We had three such agreements: one dated 1878, July 28; another dated
1981, June 8, for Positive Victory books; and a third dated 1882, July 11,
for additional copies of Book 3. We have copies of all confracts plus
receipts and cancelled checks substantiating the total amounts paid as
shown on the attached refund schedule chart. Furthermore, interest has
been calculated at the contract rate of 6% per annum (pro-rated for
partial years) for the time from which each contract was fuily paid to the
end of April of this year.

We hope 1o receive the refund that is due immediately and without need

to resort fo judicial remedies. We are fully aware of your previous
unsuccessiul attempts to avoid either making refunds or using the judicial
system to defend against refund claims. However, since you have not
hesitated to use the judicizl system offensively, we are prepared and
fully intend fo pursue all legal remedies if the apropriate refund as
indicated on the enclosed chart is not issued at once, ‘We have allowed
more than ample fime for you io provide the product, and since you have

failed to do so, our money can be more profitably used in other ways.

“h

Sincer-ely.,
Grea oaten Dcmna Rooten
Attachmant
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Low Office of Koar s
Wouyne Joyner
Fi Profesgionnt Corporation ) N
FRX Penthouse Sulte
(310 2760403 o454 LEJHsthre. Boulevard
Beverly Hills. Collfornio 90212
{310) 276-0064

1892, July 9

Mr. & Mrs. Greg Rocten
1185 West Lag Palmas Drive
Follerton, California 82635

Dear Mr. & Mre, Rootent

T received your recent reguest for a refund wnder the terms of the
Pre~Publication Subscription Agreement. Part of the reguested
refund was for "book 3v, MORE LASTING THAN BRONZE. As you now know,
this bool was published in 1981. It was not delivered to you as no
current address was available to the trust. Your "book 5" order is
being shipped to you at this time. Therefore, no refund is due for
this portion of your reguest. ‘ ' '

The contract you entered into on 1881, June 6 was not a part of
TUSPCG TRUST. Those funds are still available and a refund will be
‘made pursuant To your reguest. You should expect to receive this
refund check within two weeks.

As to the remainder of your request, I must inform you that no
refund wiil be made (although the books will 5till be delivered if
possible). There are legal reasons for the no refund policy. Thesa
reasons are based on the Pre-publication Subscription Agreement
Terms. Paragraph 6.4 (page 12) provides for refunds if certain
delivery dates arxe not met. Refunds were to be paid by the Trust,
and were guaranteed by TUSPCO (see paragraph 4.3, page 10). This
same paragraph motes that M.J. Lange is one of the original
trustees. This contractual obligation to make or guarantee a refund
has ceased due to the occurrence of coercion (the theft of trust
funds by the trustee, M.J. Lange).

M.J. Lange stcle all the assets of the TUSPCO and FEI Trusts,
except about 2800.00 in cashier’s checks. This theft and many
othars ware firsl discovered on 1984, July 8%. Mxr. Lange was
arrested, pléd guilty, and was sentenced to four years in prison
for the crime {of which he only served two years). A civil suit
against Lange resulted in a jJudgment exceeding $1,500,000.00.
Unfortunately, no funds have been recovered from Lange at this

fhime. Therefore, the trust is without assets with which to pay
fefunds. : . : '

ey /
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Dus to the above sitvation, paragraph 6.5 {5) of the agreemeunt is
being invoked. Thls paragraph provides that wbhen the trust assets
are seized by any coercive force, the refund obligation is null and
void. You ware required by Profesgor Galambes to read all of the
trust agreement {including this paragraph) before you signed it.
Since the assets of the Trust were seized, there i3 no obligation
to make refunds.

We briefly discussed the “coercion clause' in esarlier telephone
conversations. You have indicated an intent to pursue legal
remedies 1if your reguest for a refund was refused. Therefore, I
should point out paragraph ,7.3 on page 17 which reguired
arbitration of any dispute. Mr. & Mrs. Rooten, I sincerely hope -
that yvou will not decide to arbitrate this matter in view of the
theft and Professor Galambes’ declining health. With more patience
and wunderstanding, you will still receive <the products you
purchased.

If you disagree, pleasa contact me so that an arbitration can be
arranged. )

Very truly yours,

[_ i ‘l('ff,'.i e l- ‘! i) N3 )
WAYNE JOYNER
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LEXSEE 234 F.2D 199

CITY OF FAIRVIEW, DKLAHOMA, and Dean Ranson, City Treasurer of Fair-
view, Oklahoma, Appelianis, v. Ash NORRIS, Appeliee

Ne. 5260

UNITED STATES COURT OF APPEALS TENTH CIRCUIT

234 F.2d 199; 1956 U.S. App. LEXIS 3687

May 18, 1956

COUNSEL: [**1]

Bdward C. Montgomery, Fairview, Okl., for appel-
lant.

Arnold T. Fleig, Oklahoma City, Okl., submitted
brief for appelice.

JUDGES:
Before BRATTON, Chief Judge, and HUXMAN
and PYCKETT, Circuit Judges,
OPINION BY:
HUXMAN
‘OPINION:
[*201]

In 1939 a class action ‘was filed in the District Court
for the Western District of -Ollahoma by the City of

Fairview, Oldaborma, on relation of a holder of Paving

District No. 7 bonds to foreclose delinquent assessments
in order io provide a fund Jor payment of cutstanding
bonds of the paving district. The suit 'set ont a number of
canses of action, and judgments were rendered at various
times in 1941 against the specific properties for the re-
spective amounts due.

The :City Clerk, 3. C. Nacholson, and City Treasurer,
J. W. A. Prescott, of Fairview, Oklahoma, were joined as
party defendants n the swit, 1o enforce the duiiss ncorm-
bent upon those officials to register and seceive the funds
anid to pay off the outstanding bonds. Each of the judg-
mems contained a provision requiring the City Treasures
tor " pay the outstanding bonds in their regular numerical
ogic; as funds became available, and subjecting him to
citation for contempt in the [¥¥2] event of 2 failure 1o
p@:rfgorm the required duties. The judgment rendered on
Fslyruary 27, 1941, is set out in the record, and in this
redard states:

‘and the sums so received by the City Treasurer shall
be placed in the special separate fund for the retirement
of the bonds and interest coupons issued in said district,
and said City Treasurer shall first pay all outstanding and
unpaid interest coupons, * * * and shall thereafier, as
fupds are available therefor, pay all outstanding and un-

paid street :mprovement bonds in said district, or the

participation certificates issued in lieu of said bonds, all
m their regidar numerical order, together with interest
thereon at tbe rate of ten per cent (10%) per apnum from
maturity to cate of payment as provided * * *,

Tt 1s further ordered that in the event the said public
officials above mentioned or either of them shall fail to
perform the acts and duties hereby required of them,
within the time or times hereinabove provided, they, or
either of them shall be subject to citation to appear and
show cause why they should not be puniched for thewr
contermpt for their failure to comply with the provmmns
of this judgment and decree [**3] * * *!

The cast: was submitted upon stipulated facts. These
paving bond; are bearer bonds, transferrable by delivery
only. The coniroversy at bar cenfers around one unpaid
bond, Bond No. 10, which [*202] was first presented
for payment in Octdber 1954, It is agreed that funds
bscame available for the payment of Bond No. 10 on
December 24, 1940. At that time the total principal,
coupons, andl post-maturify inierest due amounted to §
633. Notice was given by the City Treasurer to the last
Ynown holder of Bond No. 10 1o present it for payment,
but the bond was not presenied for payment. The City
Treasurer tock no steps to determine the whereabouts of
the owner of the bond, and he did not deposit the funds
for the payment of Bond No. 10 with the clerk of the
court or segregate the funds to await presentment. Io-
stead, at some subsequent time the City Treasurer used
the funds to pay the next bond of higher numerical order.
And as funds coptinued to accumulate this payment of
higher nume-ical order bonds continued through Bond

=W/
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21, apparently the last outstanding bond except for Bond
No. 10 and 2 participation certificate on Bond No. € in
the amount of § 30.26 which [**4] likewise was never
presenied for payment. 1202 * 4 Jn 1945, after the
pavment of Bond No. 21, there was on hand the sum of §
372.89. In December, 1952 the City Council of Fairview
by resolntion directed a transfer of that balance to the
Street and Alley Repair Fund of the city.

Thereafter, in October, 1954, Bond Ne. 10 was pre-
sented by Ash Norris, the owner thereof, 1o the then City
Treasurer for payment, and payment was refused. Norms
then filed in the District Court for the Western District of
Oklahoma this application to require the incumbent City
Treasurer of Fairview, Dean Ranson, to comply with the
terms and provisions of the judgments rendered mn the
1939 action. Relief was asked against the City Treasurer
and the City of Fairview for a restoration of {be allegedly
wrongly converted funds and for payment of the § 633
due on Bond No. 16. The trial judge entertained the ap-
plication and rendered judgment that the $ 372.89 be
reconveved to the Paving Bond account and that the City

Treasurer, Dean Ranson, and City of Fairview wefe Ii-

able forthe full § 633 onthe bond. ~ ~

For reasons which ¢hall presently appear, we are of
the view that the personal judgment [**5] against the
present ‘City Treasurer, Dean Ranson, cannot stand and
that the judgment against the City of Fairview in excess
of § 372.89 must likewise be set aside.

The applicable Oklahoma Statuies nl make the City
Tressurer the custodian to Teceive funds paid in dis-
charge of special improvement assessments and distrib-
ute them to the bondhoiders as required by law. I W. A,
Prescott was the City Treasurer at the time the original
judgment was entered in the Federal court. The judg-
ment was dirested to hmn and he was the one originally
ligble to citation for contempt if he failed 1o comply wifh
its provisions. In 1945 J. E. Bomgardner was City
Treaswrer and in 1952, when the City resohifion directing
the City Treasurer to transfer the balance of § 372.8% in
the fund io the Street and Alley Repair Fund, Jesse Sut-
ton was the City Treasurer, and it was he who transferred
the funds. 02 In October, 1954 when Bond .no. 10 was
finally presented for payment, appellant Dean Ranson
was the City Treasurer and refused payment because the
fund had been transferred and no funds were on hand.
We_E. then have a situation where these funds were trans-
ferfed by a predecessor of the present [**€] City Treas-
ure.r Dean Ranson, the defendant below.

= The City Trcasurer in 1952, Jesse Sutton, held thess
funds as trustes for the bondholders. So long as thers
were bonds outstanding it was his duty to hold the funds
fo#dhose to whom they belonged. The City had no law-
ful “arthority to require him to transfer them, and he vio-

mi\.

v

lated his fiduciary responsibility in complying with the
demand of the City.

{*20=] The law is without exception that & trustee
1s 1ot lable to 2 beneficiary for a breach of trust commit-
ied by a piedecessor tistee. n3 Since a violation of the
trust relationship was committed by & predecessor city
treasurer, Dean Ranson could not be cited for contempt
of court. Weither could & personal judgment be repdered
against hin. for acts of misfeasance by a predecessor. It
also follows that since the fund was in the possession of
the City prior to the time Ranson became City Treasurer
he could not respond to the order of the court directing
him to retremsfer the § 372.89 without an order from the
City which now has the fund.

While there are some confosing statements in the
Oldehoma Jecisions, a carefil perusal thereof makes it

. clear that the Treasarer [*¥7] and not the City stands in

the relationship of a trusiee to the bondholders, né4 and

the City is not lisble for the misfeasance of the bond-

holder's agent merely because he is also a city smployee,
The City is lable only where it profits from the trustes's .
misfeasance and then only 1o the extent it has received

- funds or property belonging to the bondholders. In Cizy

of Olamulgez v. Young, 189 Okl 25, 113 P.2d 373, 375,
the court said: 'Under the law the city is not liable for the
mustakes, nogligence or wrongful acts of its officers,

"where the ¢ty derived no benefit from such acts and re-

tains no pan: of the money for its own use.' n5 Under the
law of Oklaroma 1t was never the duty of the city to pay
these bonds. There were not general obligations of the
City and, as stated in Stafes ex rel. Southern Surety Co. v.
Armstrong, 13 P.2d 198, 201, 'The governing body of
said city was not authorized 1o create by general indebt-
edness paynent of this bond issue.' The City of Fairview
could not by resolution directing transfer of the balance
of the fund on hand create a general liability against the
‘City for the payment of the full amount of Bond No.
[**8] 10. The batance of this fund had Ternaimed un-
claimed for many years by the hoider of Bond No. 10.
While the City apparently acted in good faith 1 directing
the Treasurer to transfer the balance of the funds, such
directionr was nonetheless unauthotized and the trapsfer
by the trustes purssant thersto was ar illegal act, and the
City is liable to the extent it profited theréby. To that
extent it maus: respond in judgment.

1t is finally contended that appellee’s action was
barred by the five-year statute of limitation. 16 Bond No.
10 had a mainnty Gate upon its face of October 1, 1939

and no presentment for payment was made by the holder
until fificen years later.

Such caszs as Milier v. Independent School Dist, No.
16, 171 Ok 136, 42 P.2d 125, and Nordman v. School
Dist. No. 43, 190 Okl 135, i2] P.2d 290, upon which
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appellant relies to sustain this coniention ars in our opin-
ion not decisive. The bonds involved in these cases were
school bonds which were general obligations of the dis-
wicts which issued them, and they contained defimite due
dates. Under those facts the court held that the five-year
stapute of limitation barred recovery. [*¥¢] The Miller
case specifically distinguished the siteation where bonds
are payable from a particular fund as money comes into
that fund from a special source, and stated that a different
rule applies in such cases.

It 18 without dispute that the fund from which these
bonds, including Bond No. 10, were payable was a trust
fund consisting of monies deposited with the City Treas-
wrer from assessments and [*204] from foreclosures on
delinquent assessments. While Bond No. 10 congains a
maturity date of October 1, 1939, that is not 2 due date in
the sense fhat the bond can be presented and collected at
that date. It can only be paid if there are funds availdable
at that time. The Oklahoma cases make it clear that
where thers is involved a trust fund created from collec-
tion of assessments the five-year statute of limitation

does not apply. n7

In Oklahoma, as in general, the law 1s that the stat-
ute of limmitation does not begin to run in favor of a trus-
tee unti] the breach of trust is bronght to the knowledge
of the beneficiary. n8

There is no evidence that the owner of Bond No. 10
knew of the failure 1o set aside the som to pay that bond
or of a diversion to the Street [*#10] and Alley Repair
Fund, until he presented his bond for payment in Octo-
ber, 1954.

It is our view the court did not err in holding that
the statute of hmitation was not a bar to this action,

It is our conclusion that the court erred in rendering
any judgment against Dean Ramson, the present City
Treasurer of the City of Fairview and trestee of the bal-
ance of the fund, and that it also erred in rendering 2 per-
sonal monmey judgment against the City of Fairview,
Oklehoma, in excess of § 372.98 plus interest from May
5, 1955, and costs.

The judgment against the City Treasurer, Dean Ran-
som, is reversed and the cause as to him is remanded with
directions 1o proceed v condormity with the views ex-
pressed herein. The judgment against the City of Fair-

75

e

PR A

gt

i,
iz

view, Oklahcma, is reduced to the sum of § 372.89 and
interest and costs, as found by the court. The costs of
this appeal are zssessed i equal parts against the appel-
Yant, the Caty of Fairview, Okdahoroa, and the appelles,
Ash Norms.

ni. Okla Stat Ann. tit. 11, §§ 105 & 107.

n?. The record does not specifically reveal
that Sutton transferred the funds. The order was
directed to him and the City's statement in s
brief {hat he did transfer the funds stands uncon-
tradicied.

[**11]

n3. Restatement, Trusts, § 223; Prager v.
Hart, 106 Kan. 14, 186 P. 1015; 90 CJS,,
Traats, § 259, p. 599, 34 Am.Jur, 240,

. See City of Okmulgee v. Young, 189 Okl
25, 113 P.2d 373; State ex vel. Southern Surety
Co. v. Armstrong, 138 Ok 290, 13 P.2d 198;
Mororey v. State ex rel. Southern Surety Co., 168
Okl 69, 31 P.2d 926; Federal Deposit Insurance
Corp. v. Casady, 10 Cir., 106 F.2d 784.

ni. CE  Brown-Crummer Investment Co. v.
City of Miami, D.C., 40 F.2d 508.

6. Ol Stat. Ann. tit. 12, §'95.

n. See Nordman v. School Dist. No. 43, su-
pra; Town of Shattuck v. Barcafer, 192 Okl 330,
137 P.2d 238; Hollingsworth v. City of Guthrie,
206 Ol 634, 245 P.2d 1159.

né. See Exchange Bank of Perry v. Nichols,
I96 Ol 283, 164 P.2d 867 McNeal v. Steinber-
ger, 152 Okl 283, 135 P.2d 490.
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LEXSTAT 17 US.C. 106

UNITED STATES CODE SERVICE
Copyright € 2007 Matthew Bender & Company, Inc.,
one of the LEXTS Publishing (TM) com:>anies

. All rights reserved

*** CURRENT THROUGH P.L. 110-11, APPROVED 3/07/2007 ***

. TITLE 17. COPYRIGHTS
CHAPTER 1. SURBJECT MATTER AND SCOPE OF COPYRIGHT

Go to Code Archive Directory for this Jurisdiction
17 USCS § 106

§ 106. Exclusive rights in copyrighted works

Subject to sections 107 through 122 (17 TISCS §§ 107 through 122, the ownsr of copyright under thxs title has the ex~
clusive rights to.do and to anthorize any of tae following:

{1) to reproduce the copyrighted work in copies or phonorecords;

(2) 1o prepare derivative works based upon the copyrighted work;

(3) to distribuie copies or phonorecords of the copyrighted work to the public by sale or other transfer of ownership,
or by rental, lease, or lending;

{(4) o the case of literary, musical, dramatic, and choreographxc works, pantomimes, and motion pictures and other
audiovisual works, to perform the copyrighted work publicly;

(5) inthe case of literary, musical, dramatic, and choreographic works, pantomimes, and pictorial, graphic, or sculp-
tural works, ncluding the individual images of a motion picture or other aud ovisual work, to display the copyrighted
work publicly; and

(6) in the case of sound recordings, to perform the copyrighted work publicly by means of a digital andio transmis-
sion.

HISTORY:
{Oct. 19, 1976, P:L. 94-553, Title 1, § 101, 90 Stat. 2546; July 3, 1990, P.L. 101-318, § 3(d), 104 Stat. 288; Dec. 1,
1990, P.L. 101-650, Title VII, § 704(b)(2), 104 Stat. 5134; Nov. 1, 1995, P.L. 104-39, § 2, 109 Stat. 336; Ang. 5, 1999,

P.L. 106-44, § 1()(2), 113 Stat. 222; Nov. 2, 2002, P.L. 107-273, Div C, Tifle [T, Suibtifie B, § 132T0(4)(A), 116 Stat.
1909.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES

Prior law and revision:

‘House Report No. $4-1476

‘Gieneral scope of copyright. The five fundamental rights thatthe bill gives to copyright owners-the exclusive rights of
-repfoduunon adaptation, publicatior;, performance, and display-are stated generally in section 106. These exclusive
ﬁg:nts which coroprise the so-calied "bundie of rights” that is a copyright, are cumutative and may overlap in some
cages. Each of the five enumerated rights may be subdivided indefinitely and, as discussed below in connection with
sechon 201, each subdivision of an exclusive right may be owned and enforced separately.

'Ihe approach of thebill is to set forth the sopyright owner's exclusive righ's in broad terras in section 106, and then to
pre;glde various limitations, qualifications, or exemptions in the 12 sections faat follow. Thus, everytiiing in section 106
1s made "subject to sections 107 throngh 118," and must be read in conjunction with those provisions.
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LEXSEE 376 US. 225

SEARS, ROEBUCK & -CO. v. STIFFEL COMPANY

No. 108

SUPREME COURT OF THE UNITED STATES

376 T.8. 225; 84 5. Ct. 784; 11 L. E4 2d 661; 1964 U.S. LEXIS 2365; 140 US.P.0.
. (BNA) 524

January 16, 1964, Argued
March 9, 1964, Decided

PRIOR HISTORY:

CERTIORART TO THE WUNITED STATES
COURT OF APPEALS FOR THE SEVENTH
CIRCUIT,

DISPOSITION:
313 F.2d 115, reversed.

SUMMARY:

. The patentee of a floor-to-ceiling "pole lamp"
bronght & patent nfringement and unfair competition suit
in the United States District Court for the Northern Dis-
trict of Illinois against the retailer of substantially similar
lamps. The District Court held the patents invalid for
want of invention, but enjoined the retailer from unfairly
competing by selling pole lamps identical to -or confins-
ingly similar to the patentee's laraps. The United States
Court of Appeals for the Seventh Circuit affirmed on the
ground that the Tikelihood of confusion as 1o the source
of the products ‘was sufficient to make out a case of un-
fair competition under Nlinois law, without a showing
that the retailer had palmed off its lamps as the patenies's
lamps. (373F2d115)

On cerfiorari, the Supreme ‘Court of the United
States reversed. In an opinion by Black, J., expressing
the views of €ight memibers of the Court, it ‘washeld that
while a state may Tequire that precautionary steps be
talacm 1o prevent customers from being misled as to the
soutce of products, it cannot prevent the copying of un-
patsitable articles, since to do so would conflict with the
feé%r&l patent laws.

,Harlan, J., concurred in the result, but expressed the
we}& that states should be allowed to impose reasonable
restfictions on copying itself where it is undertaken with

the deminant yurpose and effect of palming off the cop-
ier's goods as ta0se of another.

LAWYERS' EDITION HEADNOTES:

[***LEdHN1

PATENTS §1
COPYRIGHT §2

federal laws - supremacy --
Headnote: [1]

Federal patent and copyright laws, like other laws of the
United States pacted pursvant fo constitutional author-
ity, are the supreme law of the land.

[ BAEINZ |

PATENTS §9

COPYRIGHT §2

relative state ¢nd federal power -

Headnote: [2]

‘When state la'w touches upon the area of federal patent
and copyright statutes, the federal policy may not be set
at paught or its benefits denied by the state faw, even if
the ‘state law i3 enacted in the exercise of otherwise un-
doubted state power.

[(***LEdHN3]
PATENTS §5
Tature -
Headnote: [3]

The grant of & patent is the grant of & statutory monop-
oly.

[***LEdEN4|
PATENTS §6
statutory foundation --
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Headnote: 4]
Patent rights exist only by virtue of statute.

(¥ EGHNS]
PATENTS §4
PUIpose —
Headnote: [5)

Patents are not given as favors, but are meant fo encour-
age invention by rewarding the inventor with the right,
limited to z term of years fixed by the patent, to exclude
others from the use of his invention.

[***LEdHN6]

PATENTS §5

right against infringement
Headnote: [6]

During the term of years fixed by a patent, no one may
make, wse, or sell the patented prodoct without fhe pat-
entze's authority.

[***LEdHENT7]

PATENTS §1

protection of community --
Headnote: [7]

In rewarding vseful invention by the issuance of patents,
the rights and welfare of the commmnity must be fairly
dealt with and effectually guarded. :

[***LEdHNE]

PATENTS §16

PATENTS §240

prerequisites -- limitations -- sinict enforcement -~
Headnote: {8]

In order to guard the rights and welfare of the commu-
nity, the prerequisites to obtaining a pafent are strictly
observed, and when the patent has. issued the limitations
on its exercise are equally strictly enforced.

[F*LEJHNG]

PATENTS §17

necessity for discovery or invention —
Headnote:.[9]

R
To:"_E'upport a patent, a genuine invenfon or discovery
must be demonstrated lest in fbe constant demand for
new appliances the heavy hand of tribute be laid on each
shgiﬁl technological advance in an ait.
[*£1 EdEN10]
PATENTS §190

PATENTS §240
strict construction - use -
Headnote: [10

Once a patent issues, it 15 sirictly construed and cannot

be used 1o sscure any monopoly beyond that contained in
the paient.

[***LEdHN11]
PATENTS §240
control of product --
Headpote: [11]

A patentee's control over the product when it leaves his
hands is sharp. v limited.

[***L BAEIN1 2]

RESTRAINTS OF TRADE, MONOPOLIES AND
UNFAIR TRADE PRACTICES §55

patent monoplies --

Headnote: [12]

The patent monopoly may not be used in disregard of the
aptitrust laws.

e+ EARINT 3]
PATENTS §13

rights after expiration --
Headnote: [13]

When a patent expires the monopoly created by it also
expires, and the right to make the article, including the
right to make it in precisely the shape it carried when
patented, passes 1o the publbic.

[***LEdHN14]
PATENTS §1

patent systemn -- patufe --
Headnote: [14]

The patent system is one in which uniform federdl stan-
dards are carcfully used to promote invention while at
the same time preserving free competition.

[***LBdHN1 5]
PATENTS §9
siate power --
Headnote: [15]

A state cannot, consistently with the supremacy clause of
the Federal Constitution, extend the life of a patent be-
vond its expuation date or give a patent on am arficle
which lacks the level of invention required for federal
patents.
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[***LEdHN16]

RESTRAINTS OF TRADE, MONOPOLIES, AND
UNFAIR TRADE PRACTICES §95

state regulation -~

Headnote: [16A] [16B]

Fust as a state canpot encroach upon the federal patent
laws directly, it cannot, under some other law, such as
that forbidding unfair competition, give protection of a
kind that clashes with the objectives of the federal patent
iaws; hence, a state cannot by fthe use of its law of unfair
competitton prevent the copving of an atticle which
represents too shight an advance to be patented.

[***LEdHN]7]
RESTRAINTS OF TRADE, MONOPOLIES, AND
UNFAIR TRADE PRACTICES §94

unpatentable arficles — right to make and sell --
Headnote: [17]

.An unpatentzble article, ke an article on which the pat-
_ept has expired, is in the publi¢c domain and ray be made
and sold by whoever chooses to do so. .

[***LEdHN1&]
RESTRAINTS OF TRADE, MONOPOLIES, AND
UNFAIR TRADE PRACTICES §94

copying unpatentable articles -
Headnote: [18]

Under the federal patent laws, -one may copy the design
.of an unpatentable article and sell articles almost identi-
cal to it, even though another person onginated and
popularized the unpatentable article.

[***LE&I—B\HQ]

WILL §1 ‘

RESTRAINTS OF TRADE, MONOPOLIES,
TUNFAIR TRADE PRACTICES §94

sharing -good will - unpatented articles without trade-
marks —
Headnote: [19]

AND

Sharing in the good will of an article unprotected by pat-
ent or trademark is the exercise of a right possessed by
all, in the free exercise of which the consuming public is
,dscply interesied.

[***Lﬁd}mzm

RESTRAINTS OF TRADE, MONOPOLIES, AND
UN'FAIR TRADE PRACTICES §99

copying unpatented articles -

I—lcgd,note [20)

un“‘:_ly

The mere inablity of the public 1o tell two identical arti-
cles apart is not enough 10 support an injunction against
copying or an award of damages for copying that which
the federal patemt laws permit to be copied

[***L BAHIN2' ]

PATENTS §9

RESTRAINTS OF TRADE, MONOPOLIES, AND
UNFAIR TRADE PRACTICES §19.5

products -- confusion as 1o source -- state regulation -
Headnote: [21°

A state may in appropriate circumstances require that
goods, whethe; patented or unpatented, be labeled or that
other precautionary steps be taken to prevent customers
from being misled as to the source, just as it may protect
businesses in the use of their trademarks, labels, or dis-
tinctive dress in the packaging of goods so as to prevent
others, by mitating such markings, from misleading pur-
chasers as to the source of the goods.

[¥**LEdHNZ:]

RESTRAINTS OF TRADE, MONOPOLIES, AND'
UNFAIR TRADE PRACTICES §24

iabeling - Hliaois law -

Headnote: [22]

IHinois does not impose Tiability on sellers who do not
labsl their gooils.

SYLLABUS:

Respondent, whose design and mechanical patenis
are invalid for want of invention, cannot under a state
unfair competiion law obtain an injunction against copy-
ing 1ts product or an award of damages for such copying,
ag such use of state law conflicts with fhe exchusive
power.of the F zderal Government to grant patents oxly to
true inventions, and then only for a lmited time. Am
unpatented article, being in the public domain, may be
freely copied, though labeling or other precautions may
Ye required by state law where appropriate to prevent
deception as to source. Pp. 225-233,

‘COUNSEL:

Wil Freeroan argued the cause for pefitioner. With
him on the brizfs were Frank H. Marks, D. D. Allegretti
and George B. Newitt.

Warren C. Horton argued the cause for respondent.
With him on fte brief was Max R. Kraus.

Solicitor (3eneral Cox, Assistant Attorney General
Orrick, Danie; M. Friedman and Lionel Kestenbaum
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OPINION BY:
BLACK.

QOPINION:

[¥225]  [***663] [**786] MR. JUSTICE
BLACK delivered the opinion of the Court.

The question in this case is whether a State's unfair
competition law can, consistently with fhe Feders) patent
laws, 1mpose hability for or probibit the copying of an
article which 1s protected by neither a federal patent nor
a copyvright. The respondent, Stiffel Compa:ay, secured
design and mechanical patents on a "pole lamp" -- a ver-
tical [*226] mbe having lamp fixtures along the outside,
the tube being made so that it will stand wp:-ight between
the floor and ceiling of & room. Pole laraps proved a
decided comspercial success, and soon after  Stiffel
brought them on the market Sears, Roebuck & Company
put on the market a substantially identical lamp, which it
sold more cheaply, Sears' retail price being dbout the
same as Stiffel's wholesale price. Stiffel then brought
this action against Sears in fthe United States District
Court for the Northern District of Tllinois, ¢laiming in its
first count that by copying its design Sears had infringed
Stiffel's patents [***664] and 1in its second count that by
selling copies of Stiffel's lamp Sears had caused confo-
sion in the trade as to the source of the Tamps and had
thereby engaged in unfair competition under Tllinois
law. There wes evidence that identifying tags were not
attached to the Sears lamps although labéls appeared on
the cartons in which they were delivered 10 customers,
that custemers had asked Stiffel whether its lamps dif-
fered from Sears', and that in two cases custorners who
had bought Stiffel lamps had complained to Stiffel -on
learning that Sears was selling substantially identical
lamps at a mouch lower price.

The District Court, after holding the patents invalid

for want of invention, went on to find as a fact that Sears'

lamip was "a substantially exact copy” of Stiffel's and that
the two lamps were so much alike, both 1w appearance
and in functional details, "that confusion between them is
].ikel'j{-, and some confusion has already occurred™ On
thesg findings the court held Sears guilty of unfair com-
petition, enjoined Sears "from unfairly competing with
[Stiffel] by selling or attempting to sell pole lamps iden-
tical. o or confusingly similar to" Stiffel's lamp, and or-
d“rE;_ﬂgan accounting to fix profiis and damages rcsultmg
from $cars' "unfair competition. "

[¥227} The Court of Appeals affirmed. nl 313
F.2d 115, That court held that, to make out a case of
wpfair competition under IHinois law, there was no need
to show that Sears had been "palming off” its Jamps as
Suffe] iamps Stiffe] had only o prove that there was a
"likelihood o confusion as to the source of the products”
-- that the two articles were sufficiently identical that
customers coald not tell who had made a particular ope.
Impressed by the "remarkable sameness of appearance”
of the lamps, the Court of Appeals uphéld the trial court's
findings of Hlzelihood of confusion and some actual con-
fusion, findirgs which the appellaie court comstrued to

mean confuson “as to the source of the lamps." The
" Court of Appeals thought this enough vnder IHinois law

1o snstain the sl court's holding of unfair competition,
and thus held Sears liable nnder Ilinois law for doing no
more than cooying and marketing an unpatented article.
n2 [¥*¥*665] We granted certiorari to consider whetber

- this [*228] tse of [¥*787} a State's law ofnnfair com-

petition is compafible with the Tederal patent law. 374
Us. 626. :

n] No review is sought hers of the rulmg af-
firminy the District Court's holding that the patent
18 invalid.

n2 313 F.2d at 118 and nn 6, 7. At least
one illinois case has held in an exhaustive opin-
ion that unfair competition under the law of Ilii-
nois is not proved unless the defendant is shown
to have "palmed off" the arficle whsch he sells as
that of another seller; the court there said that "the
courts i this State do pot treat the ‘palming off
doofrinz as merely the designation of a typical
class o cases of vufair competition, but they an-
nounce it as the rule of law itself ~ the test by
which it is determined whether a given state of
facts ccnstitutes unfair competition as a matter of
law. . .. The ‘palming off nile is expressed in 2
positive, concrete form which will not admit of
broadening' or ‘widening' by any proper judicial
process." Stevens-Davis Co. v. Mather & Co.,
230 Il App. 45, 65-66 (1923). In spite of this the
Court of Appeals in its opimons both in fhs case
and in  Dayp-Brite Lighting, Inc., v. ‘Compco
Corp., 311 F.2d 26, rev'd, post, p. 234, relied
upon oae of ifs previons decisions in a frade-
name case, [ndependent Nail & Packing Co. v.
Stronghold Screw Products, 205 F.2d 921 (C. 4.
7th Cir. 1953), which concluded that as to use of
trade mames the Stevers-Davis rule had been
overruled by two subseguent Ulinois decisions.
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Those two cases, however, discussed only mis-
ieading use of trade names, not copying of arti-
cles of trade. One prohibited the use of a name
g0 similar to that of another seller ag o deceive or
confuse customers, even though the defendant
company did not sell the same products as the
plaintiff and so in one sense could not be said to

- have palmed off its goods as those of a competi-
tor, since the plaintiff was not a competitor. Lady
Esther, Ltd., v. Lady Esther Corset Shoppe, Inc.,
317 Ol App. 451, 46 N. E. 2d 165 (1943). The
other Mlinois case on which the Court of Appeals
relied was 2 mandamws action which held that
under an Iilinois statute a corporation was prop-
erly denmied registration in the Stzte when its
pame was "deceptively similar to that of a cor-
poration already registered. Imvestors Syndicate
of America, Inc., v. Hughes, 378 Ill. 413, 38 N. E.
2d 754 (1941}. The Court of Appeals, by holding
that because IHlinois forbids misleading use of
trade namses it also forbids as unfair competition
the mere copying of an article of trade without
any palming off, thus appears to huve extended
greatly the scope of the Illinois lew of unfair
competition beyond the limits indicated in the II-
hmois cases and bevond any previous decisions of
the Seventh Circuit itself. Because of our dispo-
sition of these cases we need not decide whether
1t was correct in domg so.

[**LEAHR1] [1] [***LEdER2] [Z]Before the Consti-
tution was adopted, some States had granied patents ei-
ther by special act or by general statute, 03 ‘out when the
Constitution was adopted provision for a federal patent
law was made one of the enumerated powers. of Congress
becanse, as Madison put it in The Federalist No. 43, the
States "cannot separately make effectusl provision" for
either patents or copyrights. 04 That constitutional provi-
sion 15 Art. I, § 8, cl. 8, which empowers -Congress "To
promote the Progress of Science and useful Arts, by se-
curing for limited Times to Authors and Inventors the
exclusive Right to their respective Writings and Discov-
eries." Pursuant to fhis constitutional [*229] authority,
Congress in 1790 epacted the frst federal patent and
copyright daw, 1 Stat. 109, and ever since that time has
" fixed the conditions upon which patents and copyrights
shall be granted, see 17 U. S. C. §§ 1-216; 35 U. §. C §§
1-283.. These laws, like other laws of the United States
endgted pursuant to constinttional authority, are the su-
premhe law of the land. See Sperry v. Florida, 373 U.S.
37€%(1963). When state law tonches upon the area of
thet® federal statutes, it is "familiar doctrine” that the
federal policy “may not be set at maught, or its benefits

denied" by the state law. Sola Elec. Co. v. Jefferson
Elec. Co., 317 U.S. 173, 176 (1942). This is true, of
course, even 17 the state law is enacted in the exercise of
otherwise undoubted state power.

n3 See 1 Walker, Patents (Deller ed. 1937), §
7.

14 The Federalist (Cooke ed. 1961) 288,

[***LEdHR3] [3] [***LB4HR5] [5] [***LEJHR6)

{6} [***LEdHR7] [7] [***LE4HRS] [8) [***LEdHRY]
197 [***LEdHR10] [10] [***LEdHRI11] [11]
[P**] BAHR12] [12] [***LEJHR13] [13]The grant of a
pafent is the prant of a statutory monopoly; 15 mdeed,
[**788] the grant of patents in Englapd was an explicit
exception to tae statate of James I probibiting monopo-
lies. né Patents are not given as favors, as [***666]. was
the case of ncnopolies given by the Tudor monarchs, see
The Case of Monopolies (Darcy v. Allein), 11 Co. Rep.

84 ., 77 Eng. Rep. 1260 (K. B. 1602}, but are meant to

encourage invention by rewarding the inventor with the
right, limited to & term of years fized by the patent, to
exclude others from the use of his invention. During that
peniod of fime no one may make, use, or sell the pat-
ented [*230] product without the patentee's authority.
35U 8 C §.271 But m rewarding useful invention, the
"rights and welfare of the community must be fairly dealt
with and effectually guarded." Kendall v. Winsor, 21
How. 322, 32% (185%). To that end the prerequisites o
obtaining a pitent are strictly observed, and when the
patent has issued the limitations on its exercise are
equally strictl/ enforced. To begin with, 2 genuine "in-
venhion" or "discovery" must be demonstrated "lest in the
constant démznd for new appliances the heavy hand of
tribute be laid on eack slight technological advance in an
art." Cuno Engineering Corp. v. Automatic Devices
Corp., 314 U.S. 84, 92 (1941} see Great Atlantic & Pa-
cific Tea Co. v. Supermarket Equipment Corp., 340 U.S.
147, 152-153 71950); Atlantic Works v. Brady, 107 U.S.
192, 199-200 71883). Once the patent issues, it is strictly
construed, Unired States v. Masonite Corp., 316 U.S.
265, 280 (1942), it cannot be used to secure any monop-
oly bevond that contained in the patent, Morton Salt Co.
v. G 8 Suppiger Co., 314 US. 488, 492 (1942), the
patentsd's cortrol over the product when it leaves his
hands is sharply limited, see United States v. Univis
Lens Co.,, 316 U.S. 241, 250-252 (1942), and the patent
monopoly may not be used m disregard of the antitrost
laws, see Intermational Business Machines Corp. v.
United States, 298 U.S. 131 (1936}, United Shoe Ma-
chinery Corp. v. United States, 258 U.S. 451, 463-464
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(1922). Finally, and especially relevant bere, when the
patent expires the monopoly created by it expires, 0o,
and the right to make the article -- including the right to
make it in precisely the shape it camried when patented --
passes to the public. Kellogg Co. v. Namional Biscuit
Co., 305 US. 111, 120-122 (1938); Singer Mfg. Co. v.
June Mfg. Co., 163 U.S. 169, 185 (1896).

+

[***LEAHRA} [4)

15 Patent rights exist only by virtue of stat-
ute. Wheaion v. Peters, 8 Pet. 591, 658 (1834).

n6é The Statute of Monopolies, 21 Jac. I, ¢. 3
(1623), declared all monopolies "contrary to the
Laws of this Realm" and “ufterly void and of
none Effect.” Section VI, however, excepted pat-

- ents of 14 years to “the true and first Inventor and
Inventors” of "new Manufactures” so long as they
were "not copfrary to the Law, nor mischievous
to fhe State, by raising Prices of Commodities at
home, or Hurt of Trade, or generally inconvenient
... " Muoch American patent jaw derrves from
English paient law. See Pennock v. Dialogue, 2
Pet ], 18 (1829).

[***L EdHR 14] [14] [***LEdHR15] [15]
P+ BAHR16A] [16A]Thus the patent system is one in
which uwniform federal standards are carefully used to
promote invention [*23]] while at the same time pre-
serving free competition. n7 Obviously a State could not,
consistently with the Supremacy [**789] Claunse
T***667] of the Copstitution, n8 extend the life of a pat-
ent beyond its expiraion date or give a patent on an arti-
le which lacked the level of invention required for fed-
eral patents. To do either would run cousier to the policy
of Congress of granting patents only to true inventions,
:and then onty for a Timited time. Just as a State cannot
encroach upon the federal patent laws directly, it cannot,
under some other law, such as that forbidding unfair
competition, .give protection of a Kind that clashes with
the objectives of the federal patent laws.

“he hgtiig]

17 The purpose of Congress to have national
uniformity in patent and copynght laws can be
inferred from such statutes as that which vests
exclusive jurisdiction to hear patent and copy-
right cases in federal courts, 28 UL 8. C. § 1338
(2), and that section of the Copyright Act which
expressly saves state protection of unpublished

KRN
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writings but does not include published writings,
J7U.8C 82

nf U.S. Const., Art. VL

{***LEdHR . 6B] [16B] [***LEdHR17] [17]
[***+LEJHR18] [18] [***LEdHR19] [19]ln the present
case the "pol: lamp" sold by Stiffe]l has been held not to
be entitled to the protection of either a mechanical or a
design patent. An unpatentable article, like an article on
which the patent bas expired, is in the public domain and
may be mad: and sold by whoever choeses o do so.
What Sears <id was to copy Stiffel's design and to sell
lamps glmost identical to those sold by Stiffél. This it
had every rignt 1o do under the federal patent laws. That
Stiffe] originated the pole lamp and wade it popular is
immaterial. ' Sharing inthe goodwill of an article unpro-
tected by patent or trade<mark is the -exercise of a right
possessed by all - and in the free exercise of which the
consuming public is deeply interested." Kellogg Co. v.
National Biscuit Co., supra, 305 U.S., at 122, To allow a
State by use of its law of unfair competition fo prevent
the copying of an article which represents [*232] too
shight an advance 10 be patented would be 1o permit the
State to bloclk off from the public something whach fed-
eral law has said belongs to the public. The result would
be that while federal law grants only 14 or 17 years' pro-
tection to genujne inventions, see 35 UL S C. §§ 154,
173, States could allow perpetual protection to articles
too lacking in povelty to merit any patent at .all under
federal const tutional standards. This would be too great
an encroachmient on the federal patent system to be toler-

ated.

[P+ LEAHR20] [20] [***LEdHR21] [21]Sears has
been held liasle here for unfair competition because of a
finding of likelihood of confusion hased only on the fact
that Sears' laimp was copied from Stiffel's unpatented
lamp and that consequently the two looked exacily alike.
Of course there could be "confusion" as to who had
manufactured these nearly identical articles. But mere
inability. of the public to sl two identical arficles apart is
not enough 1o support an mjunction againgt copying or
an award of damages for copymg that which the federdl
patent laws permit to be copied. Doubiless a State may,
in appropriat: circumstances, require that goods, whether
patented or umpatented, be labeled or that other precau-
tionary steps be taken to prevent customers from being
misled as to the source, just as it may protect businesses
in the use of their trademarks, labels, or distinctive dress
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m the packaging of goods so as to prevent others, by
imitating such markings, from misleading purchagers as
o the source of the goods, n9 But because of the federal
patent laws a State may not, [***668] when the artcle
is usupatented and uncopyrighted, probibit the [*233]
copying of the article itself or award damages for snch
copyimg. CL. G. Ricordi & Co. v. Haenrdler, 194 F.2d
914, 916 (C. A 24 Cir. 1852). The judgment below did
both and in so doing gave Stiffel the equivalent of a pat-
ent monopoly on its unpatented lamp. That was error,
and Sears is entitied to a judgment in its fevor,

p*LBdHR22] [22]

19 It seems apparent that lllinois has not seen
fit 10 impose Lability on sellers who do not label
their goods. Neither the discussions in the opin-
ions below nor the briefs before us cite any IIli-
nois statute or decision requiring labeling.

Reversed.

[For copcwming opiion of MR, JUSTICE
HARI AN, ses post, p. 239.]
[¥23%conid} [**782contd)
[EDITOR'S NOTE: The page numbers of this document
may appear to be out of sequehce; however, this pagina-
tion accurately reflects the pagination of the original
published document.] Mir. Justice Harlan's opinion twas
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published zs part of the case Compco Corp. v. Day-Brite
Lightning, nc., 376 U.S. 234, 84 S.Ct. 779

In one respect | wouid give the States more leeway
in unfair competition "copying" [**783] cases than the
Court's opimions would allow. If copying is found, other
than by an inference arising from the mere act of copy-
ing, to have been undertaken with the dominant purpose
and effect of palming off one's goods as those of another
or of confusing customers as to the source of such goods,
1 zee no reason why the State may not impose reasonable
Testrictions on the future "copying” itself. Vindication of
the paramount federal interest at stake does not require a
State to tolerate such specifically oriented predatory
business practices. Apart from this, I am in accord with
the opinions of the Court, and concur in both judgments
since neither case presents the point on which I ﬁnd my-
seif in disagreement.

‘REFERENCES: Return To Full Text Opinion

Annotation Refirences:

Rights and remedies (mdependently of patent laws)
of one who makes an invention or discovery, or con-
ceives an idea or plan, as against one who utilizes it in-
tustrially or commcrclally, or discloses it, or threatens to
do so. 170 ALR 449,
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OPINION BY: EASTERBROCK

OPINION:

[*1448] EASTERBROOK, Circuit Judge. Must
buyers of computer software obey the terms of shrink-
wrap licenses? The [*1449] district court held not, for
two reasons: first, they are not contracts because the Ii-
censes are wiide the box rather than printed on the out-
side; second, federal law forbids enforcement even if the
licenses arc contracts. 908 F. Supp. 640 (W.D. Wis.
1996). The parties and numerous amici curiae have
briefed many other issues, but these are the only two that
matter—and ve disagres with the district judge's conclu-
sion on each. Shrinkwrap licenses are enforcesble unless
their terms are objectionable on grounds applicable to
sontracts in general (for example, if they violate a rule of
pesitive law, or if they are unconscionable). Because no
one argues that the terms of the license at issue here are
troublesome, we remand with instractions to enter judg-

. maent for the plaintiff.

1

ProCD, tae plaintiff, has compiled tnformation from
more than 3,)00 telephone directories inte a computer
[**3] database. We may assume that this database can-
not be copyr ghted, although it is more complex, con-
tains more mformation (nine-digit zip codes and census
industrial codes), is organized differenfly, and therefore
is more original thar the single alphabetical direciory at
issue in Feist Publications, Inc. v. Rural Telephone Ser-
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vice Co., 499 U.S. 340, 113 L. Ed 2d 338, 111 5. Ct.
1282 (1991). See Paul J. Heald, The Vices of Originalizy,
1991 Sup. Ct. Rev. 143, 160-68. ProCD sells & version of
the Gatsbase, called SelectfPhone (frademark), on CD-
ROM discs. (CD-ROM means "compact disc—-read only
memory." The "shrinkwrap license" gets its name from
the fact that retail software packages are covered in plas-
fic or cellophane "shrinkwrap,” and some wvendors,
though not ProCD, bave writien licenses that become
effective as soon as the costomer tears the wrapping from
the package. Vendors prefer "end user hicense," but we
use the more common term.) A proprietary method of
compressing the data serves as effective ercryption too.
Customers decrypt and use the data with the aid -of an
application program that ProCD has written. This pro-
gram, which is copyrighted, searches fhe database in
response to users' criteria (such as [**4] "find all people
named Tatum in Tennessee, plus all firms with Door
Systems' in the corporate name'). The resulting lists (or,
as ProCD prefers, "listings") can be read and manipu-
lated by other software, such as word processing pro-
grams.

The database in SelectPhone (trademark) cost more
than § 10 million to compile and is expensive to keep
current. It is much more valuable to some users than to
others. The combination of names, addresses, and sic
codes enables manufacturers to compile lists of potential
customers. Manufacturers and retailers pay high prices to
gpecialized information intermediaries for such mailing
Tists; ProCD offers a potentiglly cheaper alternative,
People with nothing to sell could use the database as a
substitute for -calling long distance information, or as a
way to look up old friends who have moved 1o unkoown
towns, or just as a electromic substitute for the local
phone book. ProCD decided to engage in price discrimi-
nation, selling its database to the general public for per-
sondl wse at a low price {(approximately $ 150 for the set
of five discs) while sélling information to the trade for a
higher price. It has adopted some intermediate sfrategies
too: access [¥*5] to the SelectPhone (radémark) data-
base is available via the America On-line service for the
price America Online charges to its cliemts (approxi-
mately § 3 per hour), but this service has been tailored to
be useful only to the general public,

If ProCD had to recover all of its costs and make a
profit by charging a single price—that is, if it could not
charge more to commercial users than to the general pub-
TigE-it would have to raise the price substentially over $
138. The ensuing reduction in sales would harm consur-
ets, who value the information at, say, $ 200. They get
consumer surplus of § 50 under the current arrangement
‘b‘éﬂg would cease to buy if the price rose substantially. If
begause of nigh elasticity of demand in the consumer
segment of the market the only way to make a profit

temed out to be a price attractive to commercial users
alone, then al. consumers would lose oui--and so would
the commerctil clients, who would have to pay more for
the Hstings beoanse ProCD could not obiein any coniri-
bution toward costs from the consumer market.

[*1450] To make price discrimination work, how-
ever, the seller must be able to contro] arbitragé. An air
carrier sells fickets for less to vacationers [¥*6] than to
business travelers, using advance purchase and Saturday-
night-stay recuirements to distinguish the categories. A
producer of movies segments the market by time, releas-
ing first to theaters, then to pay-per-view services, next
to the videot:pe and laserdisc market, and finally o ca-
ble and commmercial tv. Vendors of computer software
have a harder task. Anyone can walk into a retail store
and buy a box. Cusfomers do not wear tags saying
"commercial aser” or "consumer user,” Anyway, even a
commercial-user-detector at the door would not work,
because a consumer could buy the software and resell to
a commercial user. That arbitrage would break down the
price discrimination and drive up the minimum price at

"~ which ProCD would sell to anyone,

Instead cf tinkermg with the prodict and letting vs-
ers sort themselves--for example, farnishing cusrent data
at a lugh price that would be attractive only to commer-
cial customers, and two-year-oid data at a low price—
ProCD tumel to the institution of contract. Every box
contaiming its comsumer product declares that the sofi-
ware comes with restrictions stated in an enclosed li-
cense. This license, which 15 encoded on the CD-ROM -
disks as well [¥*7] as printed in the manudl, and which
appears On a user's screen every time the software rums,

limits use of the application program and lstings to non-
commercidl purposes.

Matthew Zeidenberg bought a consumer package of
SelectPhone (rademark) in 1994 from a retail ouflet in
Madison, Wisconsin, but decided 1o ignore the license.
He formed Silken Mountain Web Services, Inc., to resell
the information in the SelectPhone (trademark) datdbase.
The corporaion makes the database available on the
Internet to anyone willing to pay its price--which, need-
less to say, :s less than ProCD charges its commercial
custoneers. zeidenberg has purchase@ two -additional
SelectPhone (trademark) packages, each with an updated
version of the database, and made the latest information
available over the World Wide Web, for a price, through
his corporation. ProCD filed this suit seeking an imjunc-
tion against further dissemination that exceeds the rights
specified I the licenses (identical in each of the three

packages Ze: denberg purchased). The district court held

the licenses ineffectual becanse their terms do not appear
on the outsi¢e of the packages. The court added that the
second and third licenses stand [**8] no different from
the frst, even though they are identical, because they
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might have been different, and a purchaser does not
agree to--and cannot be bound by--terms that were secret
at the time of purchase. 908 F. Supp. @t 654.

14

Following the district court, we treat the Ycenses as
ordinary contracts accompanying the sale of products,
and therefors as governed by the common law of con-
tracts and the Uniform Commercial Code. Whether there
are legal differences between "contracts” and "licenses"
{(which may matter under the copyright doctrine of first
sale) is a subject for another day. See Microsoft Corp. v.
Harmony Computers & Electronics, Inc., 846 F. Supp.
208 (E.D. N.Y. 1994). Zeidenberg does not argue that
Silken Mountain Web Services is free of any restrictions
that apply io Zeidenberg himself, because any effort to
treat the two parties as distinct would put Silkén Moun-
tain behind the eight ball on ProCD's argument that
copying the application program onto its hard disk vio-
lates the copyright laws. Zeidenberg does argue, and the
* district court held, that placing the package of software
on the shelf is an “offer,” which the customer "accepts"
by paying the asking [**9] price and leavidg the store
with the goods. Peeters v. State, 154 Wis. 111, 142 N.W.
181 (1913). In Wisconsin, as elsewhers, a contract in-
cludes only fhe terms on which the parties have agreed.
One cannot agree to hidden terms, the judge concluded.
So far, so good--but one of the terms to which Zejden-
berg agreed by purchasing the software is that the trans-
action was subject o a licemse. Zeidenberg's position
therefore must be that the printed terms on fhe outside of
a box are the parfies' contract--except for printed terms
‘that refer to .or incorporate -other terms. But why would
Wisconsin fetter the parties' choice in this [*1451] way?
Vendors can put ‘the entire terms of & contract on the
outside of a box enly by using microscopic type, Temov-
ing other information that buyers might find more usefial
(such as what the software does, and on which computers
it works), or both. The "Read Me" file included with
most software, describing system requirements and po-
tential incompatibilities, may be equivdlent to ten pages
of type; warranties and license resirictions take still more
space. Notice on the outside, terms on the inside, and a
right to téturn the software for a refund if the terms are
T**10] unacceptable (a right that the license expresslty
extends), may be a means of doing business valuable to
buyers and sellers alike. See E. Allan Farnsworth, 1
Fagnsworth on Contracts § 4.26 (1990); Restatement
(2d) of Contracts § 211 comuent a (1981) ("Standardiza-
tiqn, of agreements serves many of the same functions as
stipdardization of goods and services; both are essential
t0.4 system of mass production and distribution. Scarce
addi costly time and skill can be devoted to a class of
trifisactions rather than the details of individual transac-
tions."). Douibtless a state could forbid the use of stan-

dard contracts in the sofftwars business, but we do not
think that Wisconsin has done so.

Transacticns in which the exchange of money pre-
cedes the communication of detailed terms are common.
Consider the purchase of insurance. The buyer goes to an
agent, who exolains the essentials (amount of coverage,
number of yeirs) and remits the premfum to the home
office, which sends back a policy. On the district judge's
understanding, the terms of the policy are irrelevant be-
cause the insured paid before receiving them. Yet the
device of payinent, often with a "binder" (so that the in-
suramee (**117 takes effect mmmediately even though the
home office reserves the right to withdraw coverage
later), in advance of the policy, serves buyers' interests
by accelerating effectiveness and reducing transactions
costs. Or consider the purchase of an airline ticket. The

. traveler calls the carrier or an agent, is quoted a price,

Teserves a seal, pays, and gets a ticket, in that order. The
ficket contains eldborate terms, which fhe traveler can
18ject by canc:ling the reservation. To use the ticket is to
accept the terins, even terms that in refrospect are disad-
vantageous. See Carnival Cruise Lines, Inc. v. Shute, 499
US. 585,113 L Ed 2d 622, 111 8. Ct. 1522 (1991); see
also Vimar Seguros y Reaseguros, S.A. v. M/WV Sky
Reefer, 132 L. Ed. 2d 462, 115 §. Ct. 2322 (1995} (bills
of lading). Just so with a ticket to a concert. The back of
the ticket states that the patron promises not 1o record the
concert; to atiznd i¢ fo agree. A theater that detects a vio-
lation will confiscate the tape and escort the violator to
the exit. One zould arrange things so that every concert-
goer signs this promise before forking over the money,
but that cumibarsome way of doing things not only would
lengthen queves and raisé prices but also would scotch

the [**12] sale of tickets by phone or electronic data
service.

‘Consnmer goods work the same way. Someone who
wants t0 buy 2 radio set visits a store, pays, and walks
out with a box. Inside the box is a leaflet containing
some terms, the most important of which usually is the
‘warranty, read for the first time in the comfort of home.
By Zeidenberg's lights, the warranty in the box is irrele-
vant; every consumer gets the standard warranty imphied
by the UCC in the event the contract is silent; yet so far
as we are awire no state disregards warranties furnished
with consumer products. Drugs come with a list of in-
gredients on 1he outside and an elaborate package insert
on the inside. The package insert describes drug interac-
tions, contraindications, and other vital mformation--but,
if Zeidenberg is right, the purchaser neefl not read the
package insert, because it is not part of the contract.

Next corsider the software industry itself -Only a
minority of stles take place over the cotmter, where there
are boxes to peruse. A customer pay place an order by
phore in response to 2 line item in a catalog or a review
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in a magazine. Much soffware is ordered over the Inter-
net by purchasers who bave never [¥%12] seen a box.
Increasingly software arrives by wire. There is no box;
there is only a stream of electrons, a collection of infor-
mation that includes dats, an application program, in-

structions, many limitations ("MegaPixel 3.14159 cannot ‘

be uséd with Byte-Pusher 2.718"), and the terms of
{*1452) sale. The user purchases a serial number, which
activates the software's features. On Zeidenberg's argu-
ments, these unboxed sales are unfettered by terms--so
the seller has made a broad warranty and must pay con-
sequential damages for any shortfalls in perfoimance,
two "promises” that if taken seriously would drive prices
through the ceiling or return transactions to the horse-
and-buggy age.

According to fhe district court, the UCC does not
countenance the sequence of monev now; terms later.
(Wisconsin's version of the UCC does not differ from the
Official Version in any material respect, so we use fhe
regular numbering system. Wis. Stat. § 402.207 corre-

sponds to UCC § 2-20!, and other citations are easy to

derive.) One -of the court's reasons--that by proposing as
part of the draft Asticle 2B a new UCC § 2-2203 that
would explicitly validate standard-form user licenses, the
American Law Institute and [¥¥14] the National Confer-
ence of Commnussioners on Uniform Laws have conceded
the invalidity of shrinkwrap licenses under cumrent law,
see 908 F. Supp. at 655-66--depends on a faulty infer-

ence. To propose a change in a law's fexr is not necessar-
ily to propose a change in the law's effect. New words

may be designed to fortify the current rule with a more
precise text that curtails uncertainty. To judge by the flux
of law review articles discussing shrinkwrap licenses,
uncertainty is much in need .of reduction—although busi-
nesses seem 1o feel less uncertainty than do scholars, for
only three cases (other than ours) touch on the subject,
and none directly addresses it. See Step-Saver Data Sys-
tems, Inc. v. Wyse Technology, 939 F.2d 91 (3d Cir.
1991); Vault Corp. v. Quaid Software Lid., 847 F.2d
255, 268-70 (5th-Cir. 1988); Arizona Retail Systems, Inc.
v. Software Link, Inc., 831 F. Supp. 739 (D. Ariz. 1993).
As their titles suggest, these are not consumer transac-
tions. Step-Saver 18 a battle-of-the-forms case, in which
the parties exchange incompaiible forms and a court
must decide which prevails. See Northrop Corp. v
Litronic Industries, 29 F.3d 1173 (7th Cir. 1994} [**15]
(Iinois law); Douglas G. Baird & Robert Weisberg,
Rittes, Standards, and the Battle of the Forms: A Reas-
sekgment of § 2-207, 68 Va. L. Rev. 1217, 1227-31
(1¥82). Our case has only one form; UCC § 2-207 is
irrglevant. Pault holds that Louisiana's special shrink-
wigp-license statute is preempted by federal law, a ques-
1i8H 1o which we retirn. And Arizona Retail Systems did
not reach the question, because the court found that the

buyer knew fte terms of the Lcense before purchasing
the software.

What then does the current version of the TUCC have
to say? We think that the place 1o start is § 2-204(1): "A
contract for sele of goods may be made in any manner
sufficient to show agreement, including conduct by both
parties which recognizes the existence of such a con-
tract." A vendor, as master of the offer, may invite accep-
tance by condiuct, and may propose limitations on the
kind of condust that constitutes acceptance. A buyer may
accept by petforming the acts the vendor proposes to
treat as accepance. And fthat 15 what happened. ProCD
proposed a contract that a buyer would accept by using
the software afier having an opportunity to read the 1i-
cense at leiswe. This Zeidenberg [**167 did. He had no
choice, because the software splashed the license on the
screen and would not let im proceed without indicating
acceptance, So although the district judge was right to
say that a coniract can be, and often is, formed simply by
paying the pr.ce and walking out of the store, the UCC
permits confracts to be formed in other ways. ProCD
proposed such a different way, and without protest Zei-
denberg agreed. Ours is not a case in which a consumer
opens a packege to find an insert saying "“you owe us an
extra § 10,000" and the seller files suit to coliect. Any
buyer finding such a demand can prevent formation of
the comtract by returning the package, as can any con-
sumer Who concludes fhat the terms of the license make
the software worth less than the purchase price. Nothing

o the UCC requires a seller to maximize the buyer's net
£ains.

Section. 22606, which defines "acceptance of goods”,
teinforces this understanding. A buyer accepts goods
under § 2-606(1)(b) when, after an opporiunity to in-
spect, he fails o make an effective rejection under § 2-
602(1). ProCD extended an opportunity to reject if a
buyer should find the license terms [*1453] unsatisfac-
tory; Zeidenberg inspected the [*¥17] package, tried out
the software, learned of the license, and-did not reject the
goods. We refer to § 2-606 only to show that the oppor-
tunity o retmn goods can be important; acceptance of an
offer differs from acceptance of goods after delivery, see
Gillen v. Ata'anta Systems, Inc., 997 F.2d 280, 284 n.]
(7th Cir. 1993); but the UCC consisiently permits the
parties 10 structure their relations so that the buyer has a
chance to ma<e a final decision after a detailed review.

Some portions of the UCC impose additional re-
guiretoents on the way parties agree on terms. A dis-
claimer of thz implied warranty of merchantability must
be "comspicuous." UCC § 2-316(2), incorporating UCC §
1-201(¢10). Promises to make firm offers, or to negate
oral modifications, must be "separately signed.” UCC §§
2-205, 2-209(2). These special provisos remforce the
impression that, so far as the UCC is concerned, other
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terms may be as incomspicucus as the forum-selection
clanse on the back of the cruise ship ticket in Carnival
Lines. Zerdenberg has not located any Wisconsin case-—-
for that matter, any case in any state—holding that under
the UCC the ordinary terms found in shrinkwrap hicenses
require [**18] any special prominence, or ofherwise are
to be undercut rather than enforced. In the end, the terms
of the license are conceptually identical to the contents of
the package. Just as no court would dream of saying that
SelectPhone (trademcark) must contzin 2,100 phome
books rather than 3,000, or must have data no more than
30 days old, or must sell for § 100 rather than $ 150--
although any of these changes would be welcomed by
the customer, if all other things were held constant--so,
we believe, Wisconsin would not let the buyer pick and
choose amopg terms, Terms of use are no less e part of
“the product" than are the size of the database and the
speed with which the software compiles listings. Compe-
tition among vendors, not judicial revision of 2 package's
contents, is how consumers are protected in a market
economty. Digital Equipment Corp. v. Unig Digital
Technologies, Inc., 73 F.3d 756 (7th Cir. 1996). ProCD
has rivals, which may elect to compete by offering supe-
tior software, monthly updates, improved terms of use,
lower price, or a better compromise among these ele-
ments. As we stressed gbove, adjusting terzns in buyers'
favor might help Matthew Zeidenberg today (he already
has [*¥19] the software) but would lead to a response,
such as & higher price, that might make consumers as a
whole worse off.

juLd

The district court held that, ever if Wisconsin treats
shrinkwrap licenses as contracts, § 301(a) of the Copy-
right Act, 17 USC. § 301(a), prevents their enforce-
ment. 908 F. Supp. at 656-59. The relevant part of §
301{z) preempis any "legal or equitable rights [under
state lawj that are equivalent to any of the exclusive
1ights within the general scope of copyright as specified
by section 106 in works of anfhorship that are fixed in a
tangible medium of expression and come within the sub-
ject matter of copyright as specified by sections 102 and
103", ProCD's software and data are "fixed in a tangibie
medinm of expression”, and the district judge held that
they are "within the subject matter of copyright". The
latter conclusion is plainly right for the copyrighted ap-
plication program, and the judge thought that the data
Tlikehwise are “within the subject matter of copyright"
eveh if, after Feist, they are not sufficiently original to be
copirighted. 908 F. Supp. ar 656-57. Baltimore Orioles,
dndwv. Major League Baseball Players Ass'n, 805 F.2d
663 £ [**20] 676 (7th Cir. 1986), supports that conclu-
smﬁ; with which commentaiors agree. E.g., Paul Goid:
Sten;e, I Copyright § 15.2.3 (2d ed. 1996); Melville B.
Nimmer & David Nimmer, Nimmer on Copyright §

101[B] (1995); William F. Patry, II Copyright Law and
Practice 110809 (1954). One functon of § 301(a) is to
prevent states from giving special protection to works of
authorship that Congress has decided should be in the
public domain, which it can accomplish only if "subject
matter of copyright" includes ali works of a type covered
by sections 102 apd 103, even if federal law does not
afford protection to them. Cf Bonito Boats, Inc. w.
Thunder Crafi Boats, Inc., 489 U.S. 141, 103 L. Ed 24

118, 109 S. Cv. 971 (1989) (same principle under patent
laws).

[*1454] But are rights created by contract "equiva-
lent to any of the exclusive rights within the general
scope of copyright"? Three courts of appeals have an-
swered "no." National Car Rental Systems, Inc. v. Com-
puter Associaies International, nc., 991 F.2d 426, 433
(8th Cir. 1992); Taquino v. Teledvne Monarch Rubber,
893 F.2d 1488, 1501 {(5th Cir. 1990); Acorn Structures,
Inc. v. Swantz, 846 F.2d 923, 926 (4th Cir. 1988). The
district court cisagreed [**21] with these detisions, 908
F. Supp. at 658 but we think them sound. Rights
"equivalent to any of the exclusive rights within the gen-
éral scope of copyright” are rights established by law--
Tights that restrict the options of persons who are strang-
ers to the author. Copyright iaw forbids duplication, pub-
lic performante, and 50 on, uniess the person wishing o
copy or perform the work gets permission; silence means
a ban on corying. A copyright is a right against the
world. Contrasts, by contrast, generally affect only their
parties; strapgars may do as they please, so contracts do
not creaie "exclusive rights.” Someone who found a copy
of SelectPhone (trademark) on the sireet would not be
affected by the shrinkwrap license-~though the federal
copyright laws of their own force would limit the finder's
ability to copy or transmit the application program.

Thark for a moment about trade secrets. One com-
mon trade secret is a customer list. Afier Feist, a simple
alphabetical list of a firm's cestomers, with address and
telephone numbers, could not be protected by copyright.
Yet Kewanee Oil Co. v. Bicron Corp., 416 U.S. 470, 40
L. Ed 2d 315, 94 8. Ct. 1879 (1974), holds that contracts
about frade secrets may be [**22] enforced--precisely
becanse they 1o not affect strangers' ability to discover
and vse the wiormation independently. I the amendment

_of § 301(a) . 1976 overruled Kewanee and abolished

consensual protection of those trade secrets that cannot
be copyrighted, no one has noticed--though abolition is a
logicdl consequence of the district court's approach,

.Think, too, dbout everyday transactions in imtelleciual

property. A customer visits & video store and rents a copy
of Night of the Lepus. The customer's contract with the
store limits use of the tape to home viewing and requires
its return 1o two davs. May the customer keep the tape,
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on the ground that § 301({a) makes the promise upen-
forceable?

A law stodent uses the LEXIS database, containing
public-domain documents, under a contract limiting the
results to educational endeavors; may the student resell
bis access to this database to a law firm from which
LEXIS seeks to collect a much higher hourly rate? Sup-
pose ProCD hires a firm to scour the nation for telephone
directories, promising to pay $ 100 for eact. that ProCD
does not already have. The firm locates 100 new directo-
ries, which it sends to ProCD with an invoics for {*#23]
$ 10,000. ProCD incorporates the directories info its da-
tabase; does it have to pay the bill? Surely ves; Aronson
v, Quick Point Pencil Co., 440 U.S. 257, 59 L. Ed 2d
296, 99 8. Ct. 1096 (1979), holds that promises to pay for
intellectual property may be enforced even though fed-
eral law (in Aronson, the patent law) offers no protection
against third-party uses of that property. See also Ken-
nedy v. Wright, 851 F.2d 963 (7th Cir. 1988). But these
illusirations are what our case is about. ProCD offers
software and data for two prices: one for personal use, 2
higher price for commiercial use. Zeidenberg wants:to use
the data without paying the seller's price; if the law stu-
dent and Quack Point Pencil Co. could not do that, nei-
ther can Zeidenberg.

Although Congress possesses power to preempt
even the enforcement of contracts abowt mtellectual
property—-or railroads, on which see Norfolk & Western
Ry. v. Train Dispatchers, 499 U.S. 117, 11] 8. Ct. 1156,
113 L. Ed. 2d 95 (1991 )--courts nsually read preemption
clauses to leave private contracts unaffecied. American
Airlines, Inc. v. Wolens, 130 L. Ed. 2d 715, 115 8. Ct.
817 (19935), provides a nice iltustration. A federal statute
preempts any state “law, rule, regulation, standard, or
other provision . . . relating [*¥24] to rates, routes, or
services of any air carrier." 49 U.S.C. App. § 1305(a)(1).
Does such a law preempt the law of contracts—soe that,
for example, an air carrier need not honor a quoted price
{or a contract to reduce the price by the value of frequent
fiyer miles)? The Court allowed that it is possible fo read
the statuie that [*1455] broadly but thought such an
interpretation would make little sense. Terms and condi-
tions offered by contract reflect private ordering, essen-
tial to the efficient functioning of markets. J/5 S Cr ar
£24-25. Although some principles that cacry the name of

o dygte
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contract law are designed 1o defeat rather than implement
consensual traisactions, id. at 826 n.8, the rules that re-
spéct private choice are not preempted by a clanse such
as § 1305(=)(1). Section 301(a) plays a role similar to §
1301(a)(1): it prevents states from substituting their own
regulatory syvsiems for those of the national government,
Tust as § 301(a) does not itself interfere with private
fransactions in intellectusl property, so it does not pre-
vent states from respecting those iransactions. Like the
Supreme Court in Wolens, we think it prudent to refrain
from adopting = rule that anything [**25] with the label
"contract" i recessarily outside foe preemption clause:
the variations and possibilities are 100. numerous to fore-
see. National Car Rental likewise recognizes the possi-
bility that some applications of the law of contract could
interfere with the attainment of national objectives and
therefore come within the domain of § 301(a). But gen-
eral enforcement of shrickwrap licenses of the kind be-
fore us does not create such interference.

Aronson cmphasized that enforcement of the con-
tract beiween Aronson and Quick Point Pencil Company
would net withdraw any information from the public

-domain. That is equally true of the coniract between

ProCD and Zeidenberg, Everyone remains free to copy
and dissemina‘e #ll 3,000 telephone books that have been
incorporated tito ProCD's databage. Anyone can add sic
codes and zip codes. ProCD's rivals have done so. En-
forcement of the shrinkwrap licepse may even make in-
formation more readily available, by reducing the price
ProCD charges 1o consumer buyers. To the extent k-
censes facilitate distribution of object code while con-
cealing the source code (the point of a clause forbidding
disassembly), they serve the same procompetitive func-

tions [**26] as does the law of trade secrets. Rockwell

Graphic Systems, Inc. v. DEV Industries, Inc., 925 F.2d
174, 180 (7th Cir. 1991). Licenses may have other bene-
fits for conswiners: many licenses permit users to make
eXtra copies, to use the software on multiple computers,
even to incorporate the software into the user's products.
But whether « particular license is generous or restric-
tive, a simple “wo-~party contract 1s not "equivalent to any
of the exclusive rights within the general scope of copy-
nght" and therefore may be enforced.

REVERS=D AND REMANDED
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DISPOSITION:
515 8Sp. 2d 220, affirmed.

DECISION:

-Florida statute prohibiting use -of "direct molding
process" to duplicate unpatented boat hulls, held to be
pre-empted, nnder supremacy clause (Art VI, ¢l 2), by
operation of federa] patent system,

| SUMMARY:

Beginning in 1976, a Florida corporation marketed &
commmercially successful, fiberglass, recreational boat for
which the corporation had developed the hull design,
although apparenfly no federal patent application was
ever filed for the protection .of (1) the utilitarian or Je-
sign aspects of the hull, or (2) the process by which the
Tl was manufactured. In 1984, the Florida corporation
filed an action against 2 Tennesses corporation in the
Circuit Court of Orange County, Florida, for an injunc-
tion, an accounting of profits, damages, and attorney's
fees, under a 1983 Florida statute which made it unlaw-
ful, without the comsent of the manufacturer, to vse the

"direct moldimg process”—-a form of reverse engineering-
" o~ guplcate for the purpose of sdle any mamifactred
Vcs“_s_"i;;l hull or component part thereof, or kmowingly to
selfsany such dupbcates. The Circuit Court, however,
grafifed the Tennessee corporation’s motion to dismiss,
on the ground that the Fiorida statute conflicted with the
fediral patent law and was thus invalid, under the Fed-
eraisi’lonsnmuons supremacy clause (Axt VI, ¢l 2}, On
appéal, the Circnit Couwrt's decision was successively
upheld, oo essentially the same grounds, by the Florida

District Court of Appeal, Fifth District (487 So 2d 395),
and the Florida Supreme Court (515 So 2d 220).

On certiorari, the United States Supreme Court af-
firmed. In an opimion by Q'Connor, J., expressing the
unanimons view of the court, it was beld that, nnder the
Federal Constifution's supremacy clanse, the operation of
the federal patent system pre-empted the Florida statute,
because the Flirida statute, by offering patent-like pro-
tection for ideas deemed unprotected under the federal
scheme, substintially restricted the pubhc's ability to
exploit unpater ted desigos in general circulation and thus
conflicted witt. the strong federal policy favoring free
competition In ideas which do not merit patent protec-
tion. '

LAWYERS' ¥DITION HEADNGTES:

[(***LEGHNI]

COPYRIGHT AND LITERARY PROPERTY §3
PATHENTS §4

state prohibition -on use of process to duplicate boat
hulls -- federal pre-emption - protections - policy -
Headnote:[ 1A 1B][1CI[1D][1EI[I1F][1G]

Under the supremacy clause (Art VI, ¢l 2) of the United
States Constitution, the operation of the federal patent
sysiem pre-emdts & state statute which makes it vnlawfal,
without the consent of the manufaciurer, 1o use the "di-
rect molding process”--a form of reverse engineering--to

 duplicate for the purpose of sale any manufactured vessel

hoell or component part thereof, or knowingly o sell any
such duplicates, because the state statute, by offering
patent-like prctection for ideas deemed wnprotected un-

-der the federal scheme, substantidlly restricts the public's

ability to exploit unpatented designs in general circula-
tion and thus vonflicts with the strong federal policy fa-
voring free competition in ideas which do not merit pat-
ent protection, for {1) a beneficiary of the state statute,
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like & federal patentee, may prevent a competitor from
{z) making the product m what is apparently the most
efficient manner available, and (b) selling fhe product
when it is produced in that fashion; (2) confrary to the
careful federal protections of high standards of innova-
tion and limited monopoly, the state statute offers protec-
tion for an unlimited number of vears to all boat bulls
and their component parts, without regard to (a) their
ornamental or technological merits, or (b) any require-
ment of novelty or nonobviousness in either the end
product or the process by which it 1s created; (3) the state
statute provides protection for subject matter for which
federal patent protection has been denied or has expired,
as well as for designs which have been freely revealed to
the consuming public by their creators; and (4) Congress
(&) has refused to extend vanous forms of himited protec-
tion to industrial design through the copyright laws (17
USCS 101), and (b) has declined to relax the restrictions
on the availability of federal design patents.

[*+*LEJHN2]
PATENTS §1
balance -
Headnote:[2]

The Federal Constitation's patent clause (Art 1, 8, ¢l 8)
reflects a balance between (1) the need to encourage in-
novation, and {2) the avoidance of monopolies which
stifle competibon without any concomitant advance In
the progress of science and the useful arts,

[***LEAHN3]

PATENTS §2

power of Congress -- duration --
Headnote:{3]

The Federal Constitution's patent clange (Ast I, &, ol 8)
contains both a grant of power to Congress and certain
Ttimitations on the exercise of that power; Congress may
not create patent monopolies of unlimited duration, nor
may ‘Congress authorize the issuance of patents whose
effects are to remove existent knowledge from the public

domain or to reswict free access to materidls already
available.

[***LEdHN4]
PATENTS §29

deston -
He§fqnote:[4]

Toigualify for federal design patent protection under 35
USGS 171, a design meust (1) present an aesthetically
pleffing appearance that is not dictated by function
alo‘ix?'s., and (2) satisfy the other criteria of patentability.

5629

[***LEdHNS]
PATENTS §57

novelty -- pnio: knowledge -
Headnote:[5A] 5B]

The novelty requirements of 35 USCS 102(a) and 102(b)
(1) operate in “andem to exclude from consideration for
federal patent protection knowledge which is already
available io th: public, and (2) express a congressional
determination that the creation of a monopoly in such
information would not only serve no useful purpose, but
would in fact injure the public by removing existing
knowledge fromn public use.

[***LEdHN6,

PATENTS §5

property — dedication -- condition --
Headnote:[6] ‘

The federal patent scheme éreates a limited opportunity
to obtain a prooerty right in an ides; once an inventor has
-decided to lifi the veil of secrecy from the inventor's
work, the inventor raust choose between fhe protecton of
a federal patert and the dedication of the inventor's idea
to the public at large; thus, it is a condition upon the in-
ventor's right to a patent that the inventor will not display
the inventor's discovery competitively after the discovery
is ready for patenting; the inventor must content himself
or berself with either secrecy or legal monopoly.

[***LEdHNT|
PATENTS §1¢.1
novelty - nonobviousness - prior knowledge — combi-
nations -
Headnote:[7]

35 USCS 103 codifies the judicially developed nonobvi-
ousness requitement that, even if a particular conibina-
tion of elements is "novel" in the literal sense of the term,
the combination will not qualify for federal patent pro-
tection if the ¢ ombination's contours are so traced by the
existing technslogy in the field that the improvement is
the work of the skillful mechanic, not that of the inven-
tor; the nondbvicusness reguirement exiends the feld of
unpatentable riaterial beyond that which 1is kmown to the
public, under ~he novelty requirements of 35 USCS 102,
to include that which could readily be deduced from pub-
licly available material by a person of ordinary skill in
the pertinent {i€ld of endeavor; taken together, the nov-

elty and nonotiviousness requirements express a congres-

sional determoivation that the purposes behind the Federal
Constitution's patent clause (Artd, 8, ¢l 8) are best served

by free competition and exploitation of that which (1) is

either already availdble to the public, or (2} may be read-
ily discerned from publicly avajlable material.
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[***LEAHNE]

PATENTS §5

duration -- rights — after expiration --
Headnote:[8]

The federal patent svsters emsbodies a carefully crafted
bargain for encouraging the creation and disclosure of
pew, useful, and nonobvious advances in technology and
design in return for the exclusive right to practice the
invention for a period of years; an inventor may keep an
invention secret and reap its fruits indefinitely, but, in
consideration of the invention's disclosure and the conse-
guent benefit to the community, a pafent is granted, pur-
suant to which an exclusive enjoyment is guaranieed the
inventor for 17 years, under 35 USCS 112, 154; uwpon
expiration of that period, the knowledge of the invention
inures to the people, who are thus enabled without Te-
striction 1o practice it and to profit by its use.

- [***LEJHN9]
PATENTS §1

general rule -- novelty — nonobwousncss -
Headnote:[9]

The povelty and noncbviousness requirements of federal
patentability (35 USCS 102, 103) embody a congres-
sional understanding, implicit in the Federal Constitu-
fion's patent clanse (Art 1, 8, ¢l 8), that free exploitation
of ideas will be the rule, to which the protection of a fed-
eral patent is the exception.

[F++LEAHIN10]
PATENTS §4

puIpose -~
Headnote:[10]

The ultimate goal of the federal patent system is to bring
new degigns and technologies mto the public domain
threugh disclosure.

[***LEJFHN11]
PATENTS §9

power of states —
Headnote:[11A][11B]

State law protection for techniques and designs whose
mscioswe has already been induced by market rewards
undg,r the feders]l patent system may conflict with the
vcﬁji, purpose of the patent laws by decreasing the range
ofgeas available as the building blocks of furtber inno-
vation; thus, state regulation of intellectual property rust
yidid to the extent that state law clashes witk a balance

m);ek by Congress in federal patent laws; where 1t is
clear how the federal patent laws strike the balance be-

tween the deste to freely exploit the full potential of
inventive resources and the need to create an incentive 1o

deploy those resources, that is not 2 judgment the states
may second-gness.

[*++LEJHN12]

PATENTS §9

rights after expiration -- states --
Headnote:[12]

On the expiration of a federal patent, the monopoly cre-
ated by it ceases to exist, and the right to make the thing
formerly coversd by the patent becomes public property;
the states cannot, where the public has paid the congres-
sionally mandiuted price for disclosure, render the ex-
change fruitless by offering patent-like protection o the
subject matter of the expired patent.

[***LBAHN1%]
PATENTS §9
RESTRAINTS OF TRADE, MONOPOLIES, AND

"UNFAIR TRADE PRACTICES §95

state regulation — consumer confusion -- designs --
Headnote:[132][13B]

States may protect businesses in the use of their trade-
marks, labels, or distinctive dresg in the packaging of
goods s0 as to prevent others, by imitating such marking,
from misleadir.g purchasers as to the source of the goods;
even though trade dress is poteniially the subject matter
of federal design patents, the states may place lmiied
regulations on the circurmstances in which such designs
are used in order to prevent consumer confusion as to the
source, even vhen such designs are vmpatented; such a
design result indicates an irplicit recognition that all
state regulation of potentfially patentable but unpatented
subject matter is pot automatically pre-empted by the
federal patent laws; fhus, the fact that a particular items
lies wifhin the subject matter of the federal patent laws
does not necessarily preclude the states from offering
limnited protection which does not impermissibly ioter-
fere with the fi:deral patent scheme.

[¥**LEdHN14]
PRIVACY §1
right -~
Headnote:[14]

A most fondimental bhuman right, that of privacy, is
threatened when indusirial espiomage is .condoned or
made profitable.

[***] EAEIN15]
PATENTS §4
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state profection — operation and goal of federal system -
- novelty -- nonobwviousness --
Headnote:[15]

Even under a pragmatic approach to the scope of federal
pre-emption, under the Federal Constitition's supremacy
clause (Art VI, cl 2), the states may not offer patent-like
protection to intellectual creations which would other-
wise remain unproiected as a matter of federal law, be-
canse (1} the efficient operation of the federal patent sys-
tem depends upon a substantially free trade in publicly
known, unpatented design and utilitarian conceptions, so
that ideas once placed before the public without the pro-
tection of a valid patent are subject to appropriation
without significant restraint; (2) both the novelty and
nonobviousness requirermnents of federal patent law (35
USCS 102, 103) are grounded in the notion that concepts
within the public grasp, or those so obvious that they
could readily be, (a) are the todls of creation available to
all, and {(b) provide the baseline of free competition upon
which the patent system's incentive to creative effort
. depends; (3} a state law that substantially interferes with
the enjoyment of an unpatented utilitarian or design con-
cepiion which has ‘been freely disclosed by its author to
the public at Jarge impermissibly contravenes the ult-
mate goal of public disclosure and use which is the cen-
terpiece of federal patent policy; and (4) through the
creation of patent-like rights, the states could essentially
redirect mventive efforts away from the careful criteria
of patentability developed by Congress over 200 years.

[(***LEdEIN16]
PATENTS §9
RESTRAINTS OF TRADE, MONOPOLIES, AND
UNFAIR TRADE PRACTICES §95

STATUTES §102

state Tegulation — unfair competition --
Headnote:[16A][16B]

With respect t0 2 state statute which makes it unlawfi,
without the consent of a manufacturer, to use the "dwrect
molding process”"--a form of reverse engineering--to du-
plicate for the purpose of sale, or knowingly to sell, any
manufactured vessel or knowingly to sell any such dupli-
cates, the state statute doss not operate o prohibit unfair
competition in the usual sense that that term is under-
stopd, because the state statute, in contrast to the opera-
ﬁ@f?i of unfair competition law, is aimed directly at pre-
venting the exploitation of the design and utilitarian con-
ca;;fi:ions embodied in the product itself, where (1) the
sﬁb’;’sc legislative history surrounding the state statute's
enactment indicates that the statute was intended to ore-
atdan mducement for the improvement of boat hull de-
sigfis; and (2) the state statuie, in order to accomplish this
goal, endows the origindl boat bull manufacturer with

rights against fae world similar in scope and operation to
the rights accorded a federal patentee.

[***LEAHN1"]

PROPERTY AND PROPERTY RIGHTS §2
RESTRAINT: OF TRADE, MONCPOLIES, AND
UNFAIR TRADE PRACTICES §94

unfalr competition -

Headnote:[17]}

The law of vnfair competition, which has its roots in the
common-law tort of deceit, has a general concern with
protecting consumers from confusion as to source; while
the law's concern may result in the creation of quasi-
property rights in communicative symbols, the focus is
on the proteciion of consumers, not the protection of
producers as an incentive to product innovation.

[***LEdHN18] o ' :
RESTRAINTS OF TRADE, MONOPOLIES, AND
UNFAIR TRADE PRACTICES §98

what constitues unfair competition --

Headnote:[18)

With some ex >eptions, the protection granted 2 particular
design, under thie law of unfair competition, 1s limited to
one context in which consumer confusion is likely to
result--protection against the copying of nonfunctional
aspects of ccnsumer products which have acquired a
secondary meaning such fhat they operate as a designa-
tion of source; the design idea itself, however, may be
freely exploited in all other contexts.

[***LEAHN] 6}
PATENTS §19.1

product of process -- novelty -- nonobviousness --
Headnote:[194][19B]

With respect to a "product-by-process” federal patent,
under which the product is defined at least in part in
terms of the method or process by which the product 1s
mate, as long as the end product of the process 1s ade-
quately defined and novel and nonobvious, a patent in
the process may support a patent in the resulting product.

[¥**+L EJFIN:20]
PATENTS §72

what constifites prior use - effect —
Headnote:{2C)

Under 35 USCS 102(b), which generally prohibits the
patentability of an invention which was in public vse or
on sale in Ofae United States more than 1 year prior to
the date of application for the patent in the United States,
a fiberglass boat hull which has been freely exposad to
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the public for a period in excess of 6 years (1) 1s nnpat-
ented and unpatentable; and (2) thus, stands in the same
stead, for purposes of federal law, as an itern for which a
patent has expired or been denied.

[***LEdHN2]]
PATENTS §1
common good -
Headnote:{21]

It 1s & federal policy that all ideas in general circulation
be dedicated to the common good unless they are pro-
tected by a valid patent.

[***LEJHN22]
PATENTS §5
PROPERTY AND PROPERTY RIGHTS §6

RESTRAINTS OF TRADE, MONOPOLIES, AND

UNFAIR TRADE PRACTICES §98

“state regulation -- rights of patent holder -- unfair com-
.petition -- trade secrets --

Headnote:[22]

With respect to a state statute which makes it unlawful,
without the consent of the manufacturer, to use the "di-
rect molding process" to duplicate for the purpose of sale
any manufactured vessel hu]l or component part thereof,
or knowingly 1o sell any such duplicates, the fact that the
state statute does not remove all means of reprodnction
and sale does not eliminate the state statuie’s conflict
with the federal patent scheme, for (1) in essence, the
state statute prohibits the entire public from engaging in
a form of reverse engineering of 2 product in the public
domain, a right which is vested in a federal patent holder,
but has never been part of state protection under the law
of unfair competition or trade secrets; (2) such reverse-
engineering duplication of boat hulls may (2) be an es-
sential part of imnovation in the field of aguadynamic
design, and (b) act as a spur 10 an inventor to develop
inventions which meet the rigorous reguirernents of pat-
entability; (3) while state trade secret law may dovetail
with federal patent law during the developmental peniod
when the protections of state trade secret law are most
effective and patentability is an uncerfain prospect, a
would-be inventor, under the state statute, is aware at the
outset of the inventor's efforts that rights against the pub-
Tic pre available régardless of the inventor's ability to
satpfy the rigorous standards of patentability, (4) even
fthe"'__most mundane and obvious changes i the design of
a ‘qéat hull trigger the protections of the state statute; and
(5§ %he prospect of all 50 states establishing similar pro-
tegtions for preferred industries without the rigorous re-
quigernents of patentability prescribed by Congress could
posE a substantial threat to the patent syster's ability to

accomplish its mission of promoting progress in the use-
Tul arts. '

[***LEAFN213]

APPEAL §228

COURTS §724

PATENTS §4

state regulation -- federal purpose — exclusive federal
jurisdiction -- jyroperty -- ’
Headnote:[234][23B]

The federal purpose of nationwide uniformity in patent
law--as evidenced by Congress' grants of exclusive juris-
diction to (1) the federal cowrts of actions arising under
the patent laws (28 USCS 1338}, and (2) the United
States Cowt of Appeals for the Federal Circuit of all
patent appeals (28 USCS 7295)--is frustrated by a state
boat hull statvte which blurs the clear federal demarca-
tion between public and private property, by rendering
uncertain the status of the design and utilitarian ideas
embodied in tae boat hulls protected by the state statute,
where the statite makes it unlawful, without the consent
of the manufa:turer, to use the "direct molding process”-
-a form of reverse engineering—to duplicate for the pur-
pose of sale axy manufactured vessel hull or component
part thereof, or knowingly to sell any such duplicates;
given. the inkerenily ephemeral mature .of property in
1deas, and the great power such property has to cause
harm to the competitive policies which underlay the fed-
eral patent lavss, the demarcation of broad zones of pub-
lic and private right is the type of regulation that de-
mahds a uniform national rule, in order io prevent a state
from effectively insulating favored home indusiries from
competition from outside the state.

[*** BAFINZ4)
PATENTS §98

notice — application -- defense to infringement action --
Headnote:[24"

The federal patent system provides a basis for the public
to ascertain the status of the mtellectual property embod-
iedl in any object it general circulation, where (1)
fhrough the :spplication process of 35 USCS 111-114,
detailed information concerning the claims of a federal

patent holder is compiled in a central location, and (2)

under 35 USCS 287, the availability of damages i a pat-
ent infringem ot action is made contingent on affxing a
notice of patent to the protected article; the notice re-
quirement (1) is designed for the information of the pub-
hie, and (2) provides a ready means of discerning the
status of the intellectual property embodied in an article
of manufactu-e or design; the public may rely upon the

lack of notice in exploiting shapes and designs accessible
o all.
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[***L EdHN25] .
COPYRIGHT AND LITERARY PROPERTY §1
PATENTS §4

puIpose --
Headnote:[25]

Ope of the fundamental purposes behind the Federal
Constitution's patent and copyright clanses (Art I, 8, ¢l 8)
1s to promote national uniformity in the realm of mteliec-
tual property. o

[(***LEdHN26] .

PATENTS §5 :
state protection -- federal rights -- expiration --
Headnote:[26]

The federal patent system protects more than the right of
the public to contemplate the dbstract beauty of an oth-
erwise unprotected intellectual creation and assures the
creation's efficient reduction to practice and sale in the

marketplace, for it is difficult to comceive .of a more ef-

fective method of creating substanttal property rights in
an intellectual credtion than fo eliminate the most effi-
cient method for the creatior’s exploitation; appending
the conclusiomary label "unscrupalous” to such competi-
tive behavior merely endorses a polhicy judgment which
the patent laws do not leave the staies free to 1oake;
where an item in general circulation is unprotected by
patent, reproduction of 2 functional atiribute is a legiti-
mate competitivé activity, for the federal patent laws
create a nght to copy and to use, in the cases of expired
patents and potentially patentdble ideas which are fully
exposed to the public; the states are not free in this re-
gard to offer equivalent protections to ideas which Con-
gress has determined should belong 1o all.

[***LEdEN2T]
COPYRIGHT AND LITERARY PROPERTY §1
PATENTS §9
-state protection -
Headnotel[27]

The Federal Constitution's patent and copyright clanses
(Art 1, &, cl 8) do not, by their own foree or by negative
implication, deprive the states of the power to adopt rules
for_the promotion of intellectual creation within their
owi;'jurisdicﬁons; thus, where Congress determines that
neither federal -protection nor fresdom from restraint is
regliired by the national interest, the states remain free to
prémote originality and creativity in their own domains.

g
[¥R%+ ] BAFIN28)

PATENTS §9 _
PROPERTY AND PROPERTY RIGHTS §6

RESTRAINTS OF TRADE, MONOPOLIES, AND
UNFAIR TRADE PRACTICES §95

state prohibition -~ unfair competitior — trade secrets —-
Headnote:[28A][28B] '

For purposes of determining whether there is pre-
emption, under the Federal Comstitution's supremacy
clause (Axt VI, ¢l 2), of state law by the federal patent
svstem, a conclusion of longstanding co-existence of
federal patent law and state law without congressional
disapproval--a; in the fields of unfair competition and
trade secret protection--cannot be reached with respect 1o
a 1983 state boat hull statuie which offers protection
beyond that available under the law of unfair competition
or frade secret, without any showing of consumer confu-
ston, or breack of trust or secrecy, where the state statute
makes it unlaviul, without the consent of the manufac-
turer, to use the "direct molding process"—a form of re-
verse engineering--to duplicate for the purpose of sale
any manufactured vessel hull or component part thereof,
or knowingly 1o sell any such duplicates.

P LEJHN29] : :
STATES, TEFRITORIES, AND POSSESSIONS §22
federal pre-emption - tésts --
Headnote:[29]

The case for federal pre-emption is particularly weak
where Congress (1) has indicated jts awarcness of the
operation of state law i a field of federal interest, and
{2) has nonetaeless decided fo stand by both concepts
and to tolerate whatever tension there is between fhem.

[***LEJEN30]
PATENTS §9
power of statts -
Headnote:[30°

The federat patent statute’s careful balance between pub-
lic right and private monopoly to promote certain crea-
tive activity i3 a scheme of federal regulation so perva-
sive as to make reasonable the mference that Congress
left no room for the states to supplement it.

(F**LEdHENZ1]
PATENTS §2

designs — Congress -
Headnote:[31])

It is for Congress to determine whether the present sys-
tem of federa! design and utility patents is ineffectual in
promoting the useful arts in the context of indusirial de-
sign.

SYLLABUS:
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Peiitioner developed a hull design for 2 {iberglass
recreational boat that it marketed under .the trade name
Bonito Boat Model SVBR. The manufacturing process
involved creating a hardwood model that was then
spraved with fiberglass to create a mold. The mold then
served to produce the finished fiberglass boats for sale.
No patent application was filed to protect the ufilitarian
or design aspects of the hull or the manufacturing proc-
ess by which the finished boats were produced. After the
Bonito SVBR had been on the market for six years, the
Florida Legislature enacted a statute that prohibits the
use of a direct molding process to duplicate unpatented
boat hulls, and forbids the knowing sele-of hulls so du-
plicated. Petitioner subssquently filed an action n a
Florida Circuit Court, alleging that respondent had vio-
lated the statute by using the direct melding process to
duplicate the Bonito SVBR fiberglass hull and by know-

ingly selling such duplicates. Petitioner sought damages, .

injunctive relief, and.an award of attorney's fees under

the Flonida law. The trial court granted respondent's mo-

tion to dismiss the complaint on the ground that the stat-
ute conflicted with federal patent law and was therefore
invalid under the Supremacy Clause of the Federal Con-
stitution. The Florida Court of Appeals and the Florida
Supreme Court affirmed.

Held: The Florida statute is pre-empted by the Supremo-
acy Clause. Pp. 146-168. ‘

(@) This Court's decisions have made clear that state
regulation of intellectual property must yisld to the ex-
tent that it clashes with the federal patent statute’s bal-
ance between pubbio right and private monopoly de-
signed to promote certain creative activity. The efficient
operation of the federal patent system depends upon sub-
stantially free trade in publicly known, unpatented design
and utilitarian conceptions. Sears, Roebuck & Co. v,
Stiffel -Co., 376 U.S. 225; Compco Corp. v. Day-Brite
Lighting, Inc., 376 U.S. 234. A state law that ioterferes
with the enjoyment of such a conception contravenes the
ultimate goal of public disclosure and use that is the cen-
terpiece of federal patent policy. Moreover, through the
creation of patent-like rights, the States could essentially
redirect inventive efforts away from the careful criteria
of patentability developed by Congress over the last 200
years. Pp. 146-157.

_{b) By offtring patent-like protection for ideas
deerhed unprotected under the federal patent scheme, the
Flozida statute conflicts with the "strong federal policy
favéuj“;ing free competition 1n ideas which do not merit
paténs protection.” Lear, Inc. v. Adkins, 395 U.S. 633,
636, The Florida statute does not prohibit "unfair compe-
itigs" in the usual sense of that term, but rather is aimed
at ﬁr:bmoﬁng mventive effort by preventing the efficient
exploitation of the design and ufilitartan conceptions

embodied in the product itself. It endows the onginal
boat manufacturer with rights against the world, similar
m gcope and operation to the rights accorded the federal
patentee. This protection is made available for an unhim-

. tted number of years to all boat hulls and their compo-

nent parts. Prctection is available for subject matter for
which patent protection has been demed or has expired,
as well as Tor designs which have been freely revealed to
the consuming public by their creators. In this case, the
stafute operates to allow petitioner to assert a substantial
property right in a design idea whick has already been
available to the pubhe for over six years. Pp. 157-160.

{c) That the Florida statute does not restrict all
means of reproduction does not eliminate the conflict
with the federa] patent scheme. In essence, the statute
grants the original manufacturer the right to prohibit a
form of reverse engineering of a product in general circu-
lation. This is one of the rights pranted to the federal
patent kiolder, but has never been part of state protection
under the law of unfair competition or trade secrets. The
stmdy and recomposition of unpatented articles zvailable
to the public af large may lead io significant advances in
technology anci design. Moreover, the threat of reverse
engineering of unpatented articles creates a significant
sput to the achieverment of the rigorous standards of pat-
entability established by Congress. By substaniially al-
tering this coropetitive reality, the Florida statute and
similar state laws may erect themselves as substantial
competitors to the federal patent scheme. Such a result
would contravene the congressional intent io create a
uniform system for determming the boundaries of public
and private right in viilitarjan and design ideas. Kewa-
nee Gil Co. v. Sicron Corp., 416 U.S. 470, distinguished.
Pp. 160-165.

(d) The Pzient and Copyright Clauses of the Federal
Constitution d> not by their own force, or by negative
mphication, deprive the States of the power to adopt
rules to promote intellectual creation within their own
Jjurisdictions where ‘Congress has left the field free of
federal regulat.on. Goldstein v. California, 412 U.S. 546.
Even as to design and utilitarian conceptions within the
subject matter of the patent laws, the Staies may place
lmited regulations on the exploitation of unpatented
ideas to prevent consnmer confusion as to source or the
tortious appropriation of trade secrets: Both the law of
unfair compestition and state trade secret law have coex-
isted harmomniously with federsl patent protection for
dlmost 200 yeurs, and Congress has demonstrated its fuli -
awareness of ‘he operation of state law in these arsas
without any inlication of disapproval, Silkwood v. Kerr-
McGee Corp., 464 U.S. 238. The same cannot be said of
the Florida scneme at issus here, where Congress has
explicitly considered the need for additional protections
for indusirial ciesigns and declined to act. By according -
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patent-like protection to the otherwise voprotected de-
sign and utilitarian aspects of products in general circula-
tion, the Florida statute enters a field of regulation which
the patent laws have reserved ic Congress apd is there-
fore pre-empted by the Supremacy Claunse of the Federal
Constitution. Pp. 165-168.

COUNSEL: |

Tomas Morgan Russell argued the cause for peti-
tioner. With him on the briefs were Granger Cook, Jr.,
and John S. Schoene.

Charles E. Lipsey, by appointment of the Court, 487
U.8. 1231, argued the cause as amicus curiae in support
of the judgment below. With him on the brief was Dor-
ald R. Dunner. *

* Briefs of amici curiae urging reversal were -

filed for Boston Whaler, Inc., by Geoffrey S.
Stewart, James L. Quarles I, and William F.
Lee; for Intellectnal Property Owners, Inc., by
. Donald W. Banner and Herbert C. Wamsley; for
the Marine Industries Association of South Flor-
da et al. by Julius F. Parker, Jr., Jack M. Skeld-
ing, Jr., James W. York, Deputy Attorney General
of Florida, and Robert A. Butterworth, Attomey
General, pro se; and for the Orange County Pat-
ent Law Association et al. by Randall Glenn Wick
_ and J. Thomas McCarthy.

Briefs -of amici curiae urging affirmance
were filed for the Aftermarket Body Parts Asso-
ciation et al. by James F. Fitzpairick, Melvin C.
Garbow, and Peter T. Grossi, Jr.; Tor the Certi-
fied Automobile Parts Association by Messrs.
Garbow and Fitzpatrick; and for Xenetics Bio-
medicdl, Inc., by Edward S. Irons.

Alex Devience, Jr., filed a brisf for Imos
Ttalia and Torino Industries, Lid., as amicus cu-
riae.

JUDGES:

(O'Connor, 7., deliversd the opinion for a upanimous

LCourt.
”OP%NION BY:
“70'CONNOR

=ozi:§~110N:

“j [*143] [***130} [**974] JUSTICE O'CONNOR
deggered the opinion of the Court.

[***LEdHR1A] [1ATWe must decide today what
limits the operation of the federal patent system places

on the Statet' ability to offer substantial protection to
utilitarian and Jdesign ideas which the patent laws leave
otherwise unprotected. In Interpart [*144] Corp. v.
Italia, 777 F. 21 678 (1985), the Court of Appeais for the
Federal Circuit concluded that a California law prohibit-
ing the use of the "direct molding process” to duplicate
unpatented articles posed no threat to the policies behind
the federal patent laws, In this case, the Florida Supreme
Court came 10 a confrary conclusion. It struck down a
Florida statute ‘which prohibits the use of the direct mold-
ing process 10 duplicate unpatented boat hulls, finding
that the proteciion offered by the Florida law conflicted
with the balance strack by Congress in the federal patent
statute betweer. the encouragement of invention and free
competifion in wnpatented ideas, 515 So. 2d 220 (1987).
We granted certiorari to resolve the conflict, 486 U.S.
1004 (1988). and we now affirm the judgment of the

" Florida Supreme Court,

I

In September 1976, petitioner Bonito Boats, Inc.

" (Bonito), a Flcrida corporation, developed a hull design

for a fiberglass recreational boat which it marketed under
the trade name Bonito Boat Model SVBR. App. 5. De-
signing the beat hull required substantial effort on the
part of Bonito. A set of engineering drawings was pre-
pared, from which a hardwood model was created. The
hardwood model was then sprayed with fiberglass to
create a mold, which then served to produce the finished
fiberglass boats for sale. The SVBR was placed on the
market sometine in September 1976. There is no indica-
tion in the record that a patent application was ever filed
for protection of the utilitarian or design aspects of the
hull, or for the: process by which the bull was manufac-
tured. The SVBR was favorably received by the boating

public, and "a broad interstate market" developed for its
sale. Ibid '

In May 1683, after the Bonito S5VBR had been avail-
able to the public for over six years, the Florida Legigla-
ture enacted J7la. Stat. § 559.94 (1987). The statuie
makes "[i}t . . . untawful for any person to use the direct
molding process t¢ duplicate [*145] for the purpose of
sale any manufactured vessel hull or component part of a
vessel made by another without the written permission of
that other person.” § 559.94(2). The statute also makes it
unlawiul for a person to "knowingly sell a vessel hull or
component pert of a vessel duplicated n violation of
subsection (2) " § 559.94(3). Damages, injunctive relief,
and attorney's fees are made available to "[aloy person
who suffers infury or damage as the restlt of a violation"
of the statute. § 559.94(4). The statute was made appli-
cable to vessel hulls or component parts duplicated

torough the use of direct molding afier July 1, 1983, §
559.94(5).
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On December 21, 1984, Bonito filed this action in
the Circuit Court of Orange County, Florida. The com-
plaint alleged that respondent here, Thunder Craft Boats,
Inc. (Thunder Craft), a Tennessee corporation, had
[***131] violated the Flonida statute by using the direct
molding process to duplicate the Bonito SVBR fiberglass
hull, and had kmowingly sold such duplicates in violation
of the Florida statute. Bopito sought "a temporary and
permanent injunction prohibiting [Thunder Craft] from
continuing to unlawfully doplicate and sell Bonito Boat
hulls o1 components,” as well as an acconnting of profits,
treble damages, punitive damages, and atiorney's fees.
"App. 6, 7. Respondent filed a motion to dismiss the
complaint, arguing that under thic Court's decisions in
Sears, Roebuck & Co. v. Stiffel Co., 376 U.S. 225 (1964),
and Compco Corp. v. Day-Brite Lighting, Inc., 376 U.S.
234 [¥*975] (1964), the Florida statute conflicted with
federal patent law and was therefore invalid under the
Supremacy Clause of the Federal Constitution. App. 8-9.
The trial conrt granted respondent’s motion, id., at 10-11,
and a divided Court of Appeals affirmed the dismissal of
petitioner's complaint. 487 So. 2d 395 (1986).

On appeal, a sharply divided Florida Supreme ‘Court
agreed with the lower courts' conclusion that the Florida
law impermassibly interfered with the scheme estgblished
by the federal patent laws. See 515 So. 2d 220 (1987).
The majority, [¥146} read our decisions in Sears and
Compeo for the proposition that "when an article is in-
troduced into the public domain, only 2 patent can elimi-
nate the mmherent risk of competition and then but for a
limited time." 5715 So. 2d, ar 222. Rélying on the Federal
Circuit's decision in the Inferpart case, the three dissent-
ing judges argued that the Florida antidirect molding
provigion “does not prohibit the copying of an unpat-
ented item. It prohibits one method of copying; the item
remains in the public domain™ 5135 So. 2d, ar 223 (Shaw,
T., dissenting).

il

[***LEdHR2] [2] [***LEdHR3] [3lArticle ], § 8,
ch 8, of the Constitution gives Congress fhe power "[tio
promote the Progress of Science and useful Arts, by se-
curing for limited Times to Authors and Inventors the
exclusive Right to their respective Writings and Discov-
eries." The Patent :Clanse itself reflects a balance be-
tween the nesd to encourage imnovation and the avoid-
an¢€ of monopolies which stifle competition without any
concormumt advance i the "Progress of Science and
uqcﬁul Arts." As we have noted in the past, the Clause
cogtams botk a grant of power and certain limitations
upon the exercise of that power. Congress may not cre-
ate:  patent monopolies of unlimited duration, nor may it
"aﬁﬁmnze the issuance of patents whose effects are to
remiove existent knowledge from the public domain, or to
restmict free access to matenials already available." Gra-

ham v. John Deere Co. of Kansas Ciy, 383 US. 1, 6
{1966).

From thei inception, the federal patent laws bave
embodied a careful balance between the need to promote
innovaftion and the recognition that imitation and refine-
ment through mitation are both necessary to invention
itself and the very hifeblood of a competitive economy.
Soon ‘after the adoption of the Constitution, the First
Congress enacted the Patent Act of 1790, which allowed
the grant-of a limited monopoly of 14 years to any appli-
cant that [***132] “hath . .. invented or discovered
[*147] apy uscful art, manufacture, . . | or device, or any
mprovement therein not before known or used." 1 Stat,
109, 110. In zddition to novelty, the 1790 Act required
that the wvention be "sufficiently useful and important”
10 merit the 14-year right of exclusion. 7bid Section 2 of
the Act required that the patentee deposit with the Secre-
tary of State, u specification and if possible a model of
the new invenion, "which specification shali be so par-
ticular, and said models so exact, as not only to distin-
guish the invention or discovery from other things before

_known and used, but also to endble a workman or other

person Skilled in the art or mianufacture . . . to make, con-
struct, or use the same, to the end that the public may
have the full benefit thereof, afier the expiration of the
patent term." Ibid.

The first Patent Act established an agency known by
self-designation -as the "Commissioners for the promo-
tion of Useful Arts," composed of the Secretary of State,
the Secretary of the Department of War, and the Attor-
ney General, any two of whom could grant a patent.
Thomas Jefferson was the first Secretary of State, and
the driving force behind early federal paient policy. For
Jefferson, a cuniral tenet of the patent system 10 a free
market econorny was that "z machine of which we were
possessed, might be applied by every man to any use of
which #is susceptible” 13 Writings of Thomas Jefferson
335 (Memorizl [%*%676] ed. 1904). He viewed a grant
of patent rights in an idea already disclosed io the public
ag akin to an ex post fucto law, "obstruct{ing] -others n
the use of whart they possessed before® Jd., at 326-327.
Jefferson also played a large role in the drafting of our
Nation's secorid Patent Act, which became law in 1793,
The Patent Act of 1793 carred over the requirement that
the subject of a patent application be "not known or used
before the application.” Ch. 11, 1 Stat. 318, 319. A de-
fense to an infringement action was created where "the
thing, thus secured by patent, was not originally discov-
ered by the patentee, but had been in use, or had been
described in some public work {*148] anterior to the
supposed discovery of the patentee.” Id , at 322. Thus,
from the outset, fedsral patent law has been about the
difficult business "of drawing a line between the things
which are worth to the public the embarrassment of an
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exclusive patent, and those which are not." 13 Writings
of Thomas Jefferson, supra, at 335.

[***LEdHR4] [4] [***LEdHRSA] [5A]Today's
patent statate 18 remarkably similar to the law as known
to Jefferson in 1793. Protection is offered to "[wlhoever
invents or discovers any new and useful process, ma-
chine, manufacture, or composifion of matter, or any new
and useful improvement thereof™ 35 U S. C § 101
Since 1842, Congress has also made protection available
for "any new, criginal and ornamental degign for an arfi-
cle of manufacture.” 35 U. 8. C. § 171. To qualify for
protection, a design must present an aesthetically pleas-
ing appearance that is not dictated by function alone, and
must satisfy the other criteria of patentability. The nov-
elty requirement of patentability is presently expressed in
33U S C. §§ 102({a) and (b), which provide:

"A person shall be entitled to a patent
umnless -

[***133] ™“(a) the invention was
known or used by others in this country,
or patented or described in a printed pub-
lication in this or.a foreign country, before
the mmvention thereof by the applicant for
patent, or

"(b) the invention was patenied or.de-
scribed in 2 printed publication in this or a
foreign country or in public use or on sale
in this country more fhan one year prior to
the date of application for paterit in the
United States .. . "

[***LEJHRS5B] [5B]Sections 102(a) and (b) oper-
dte 1o tandem to exclude from consideration for patent
protection knowledge that is already available to the pub-
Lic. They express a congressional determination that the
creation of a monapoly in such information would not
only -serve no socially useful purpose, but would m fact
injure the public by removing existing knowledge from
public use. - From the Patent Act of 1790 to the present
day, [*149] the public sdle of an unpatented article has
acted as 2 complete bar to federal protection of the idea
embodied in the article thus placed in public commerce.

In the case of Pennock v. Dialogue, 2 Pet. 1 (1829),
Justice Story applied these principles under the patent
law. of 1800. The pateniee had developed a new tech-
niggie for the manufacture of ribber hose for the convey-
ange of air and fluids. The invention was reduced to
p;astice in 1811, but letters patent were not sought and
granted until 1818, Tu the interval, the patentse had Ii-
censed a third party to market the hose, and over 13,000
fetf of the new product had been sold in the city of
T’hﬁiadelphm alone. The Court concinded that the patent
was invalid due to the prior public sale, indicating that,

"if [an inventor] suffers the thing he invented 10 go into
public nse, or o be publicly sold for use" "[hiis volun-
tary act or acquestence in the public sale and use is an
abandonment of his right." Id., ar 23-24. The Court noted
that under the common law of England, letters patent
were unavailable for the protection of articles in public
commerce at the time of the application, id., at 20, and
that this same doctrine was immediatsly embodied in the
first patent laws passed io this country. Jd, ar 21-22.

[***LEdHR6] [6]As the bolding of Pennock makes
clear, the federal patent scheme creates a limited
{**977] opportunity to obtain a property right in an idea.
Once an inventor has decided to Lift the veil of secrecy
from his work, he must choose the protection of a federal
patent or the dedication of his idea to the public at large,
As Judge Learned Hand once put it: "[I]t is a2 condition
upon the mventor's right to a patent that be shall not ex-
ploit his discovery competitively after it is ready for pat-
enting; he must content himself with either secrecy or

" legal monopoly." Metallizing Engineering Co. v. Kenvon

Bearing & Auto Parts Co., 153 F. 2d 516, 520 (CA2),
ceit. denied, 3.28 ULS. 840 (1946).

[***LEdIR7] [7]In addition fo the requirements of
novelty and utility, the federal patent law has long re-
guired that an innovation not de [*1507 anticipated by
the prior art in the field. Even if a particular combination
of elements 15 "novel" in the literal sense of the term, it
will not qualify for federdl patent protection if its con-
tours are 5o traced by the existing techmology [¥%*134]
in the figld fhat the “improvement 1is the work of the
skillful mechanic, not that of the inventor.” Hotchkiss v.
Greenwood, 11 How. 248, 267 (1851). In 1952, Congress
codified this judicially developed requirement in 35 U. S
C. § 103, whizh refuses protection to new developments
where "the diiferences between the subject matter sought
1o be patentec. and the prior art are such that the subject
matter as a whole would have been obvious at the time
the invention was made to a person of ordinary skill in
the art to which said subject matter pertains." The
nonobviousness Tequirement extends the field of unpat-
entable material beyond that which is known to the pub-
lic under § 132, to include that which could readily be
deduced from publicly available material by a person of
ordinary skill in the pertinent field of endeavor. See
Graham, 363 U.S., at 15, Taken together, the novelty and
nonobviousness requirements express a .congressional
determination that the purposes behind the Patent Clause
are best served by free competition and exploitation of
either that which is already available to the public or that
which may be readily discerned from publicly available
moaterial.  Se: Aronson v. Quick Point Pencil Co., 440
US. 257, 262 (1979) ("[T]he stringent requirements for
patent protecion seek to ensure that idess in the public
domain remain there for the use of the public™).
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[(***LEdHRS] [8]The applicant whose imvention
satisfies the requirements of novelty, nonobviousness,
and utility, and who is willing to reveal to the public the
substence of his discovery and “the best mode . . . of
carrying out his invention," 35 U. 5. C. § 112, is granted
"the right to exclude others from making, using, or seli-
ing the imventon throwghout the United States,” for a
period of 17 years. 35 U. S. C. § 154. The federal patent
system thus embodies a carefully crafied bargain for en-
couraging [*151] the creation and disclosure of new,
useful, and nonobvious advances in technology and de-
sign in return for the exclusive right to practice the in-
vention for a period of years. "[The inventor] may keep
his invention secret and reap its fruits indefinitely. In
consideration of its disclosure and the consequent benefit
to the community, the patent 1s granted. An exclusive
enjoyment 18 guaranteed him for seventeen years, but
upon expiration of that period, the knowledge of the in-
vention inures to the people, who are thus enabled "with-
out restriction to practice it and profit by its use." United

States v.'Dubilier Condenser Corp., 289 U.5. 178, 186-

187 (1933).
[***LEdHRY] [°1 [***LEdHRI0] [10]
[***LEJHRI1A] [11A]The attractiveness of such a

‘bargain, and its effectiveness in inducing creative effort
and disclosure of the results of that effort, depend almost
entirely on & backdrop of free competition in the exploi-
tation of vnpatented designs and innovations. The nov-
éity and nonobviousness requirements of patentability
embody a congressional understanding, implicit in the
Patent Clause itself, that free exploitation of ideas will be
the rule, to which the protection-of a federal paient is the
exception. Moreover, the [¥¥978] ultimate goal of the
patent system is to bring new designs and technologies
into the public domain through disclosure. State law pro-
tection for technigues and designs whose disclosure
[***125] has already been induced by market rewards
may conflict with the very purpose of the patent laws by
decreasing the range of ideas available as the buiiding
blecks of furfher innovation. The offer of federal protec-
tion from competitive exploitation of intsliectual prop-
erty would be rendered meaningless in a world where
substantially similar state law protections were readily
available. To a limited extent, the federal patent laws
must deterrmne not only what is protecied, but also what
is free Tor alf to use. Cf Arkansas Electric Cooperative
Corp. v. Arkansas Public Service Comm'n, 461 U.S. 375,
384 71983) ("[A] federal decision to forgo regulation in a
givép area may imply an authoritative federal determina-
tior Taat the area is best left unregulated, [*152] and in
that vent would have as much pre-emptive force as a
decigion fo regulate") (emphasis in originaf).

“¥{***LEdER11B} [11B] [***LEdHR12] [12]Thus
our past decisions have made clear that state regulation

of intellectnal property must vield to the extent that it
clashes with the balance struck by Congress in our patent
laws. The tension between the desire to freely exploit
the full potential of our inventive resources and the need
1o create an incentive to deploy those resources is con-
stant. Where i: is clear how the patent laws strike that
balance In a parficular circumstance, that is not a judg-
ment the States may second-guess. We have Jong held
that after the expiration of a federal patent, the subject
matter of the patent passes to the free use of the public as
a matter of feceral law. See Coats v. Merrick Thread
Co.,, 149 U.S 62, 572 (1893) ("[P)laintiffs' right to the
use of the embossed periphery expired with their patent,
and the public had the same right to mdke use of it as if it
had never been patented"); Kellogg Co. v. National Bis-
cuit Co., 305 US. 111 (1938); Singer Mfg. Co. v. June
Mfg. Co., 163 U.S. 169 (1896). Where the public has
paid the congr:ssionally mandated price for disclosure,
the States may oot render the exchange fruitless by-offer-
ing patent-like protection to the subject matter of the
expired patent. "It is self-evident that on the expiration of
a patent the monopoly created by it ceases to exist, and
the right to make the thing formerly covered by the pat-
ent becomes public property.” Singer, supra, at 183.

In our dscisions.in Sears, Roebuck & Co. v. Stiffel
Co., 376 US. 225 (1964), and Compco Corp. v. Day-
Brite Lighting, Inc., 376 U.S. 234 (1964), we found that
publicly known design and utilitarian ideas which were
unprotected by patent occupied much the same posifion
as the subject maatter of an expired patent. The Sears case
involved a polk: lamp originally designed by the plaintiff
Stiffel, who bad secured both design and mechanical
patents on the lamp. Sears purchased unauthorized cop-
ies of the lamps, and was a@ble 1o sell them at a retail
price practically equivalent to the wholesale [*133]
price of the original manufacturer. Sears, supra, ar 226.
Stiffe] brought an action against Sears in Federal District
Court, alleging, infringement of the two federal patents
and unfair competition under Hlinois law. The District
Court found that Stiffel's patents were invalid [¥¥%136]
due io anticipation in the prior art, but nonetheless en-
joined Sears from further sales of the duplicate lamps
based on a finding of consumer confusion usder the Iik-
neis law of wafair competition. The Court of Appeals
affirmed, corrng to the conclusion that the Illinois law
of unfair competition prohibited product simulation even

. in the absence of evidence that the defendant took some

further action fo induce confusion as to source.

This Court reversed, finding that the unlimited pro-
tection against copying which [**979] the Illinois law
accorded an vnpatentable item whose design had been
fully disclosed through public sales conflicted with the
federal policy embodied in the patent laws. The Court
stated:
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"In the present case the 'pole lamp'
soid by Stiffe] bas been held not to be en-
titled to the protection of etther a me-
chanical or a design paient. An unpat-
entable article, like an article on which the
patent has expired, is in the public domain
and may be made and sold by whosver
chooses to do so. What Sears did was to
copy Stiffel's design and sell lamps almost
identical to those sold by Stiffel. This 1t
bad every right to do under the federal
patent laws." 376 U.S., at 231.

A similar conclusion was reached in Compco, where

- the District Court had extended the protection of Hlinois'
enfair -competition law to the functional aspects of an

unpatented fluorescent lighting system. The injunction

against copying of an unpatented article, freely available

1o the public, impermissibly "interfere[d] with the federsl

policy, found in Art. I, § 8, cl. &, of the Constitution and

in the:implementing federal statutes, of allowing free

access#io copy Whatever the federal patent and copyright

laws leave in the public domain." Compco, supra, at 237.

[*154] The pre-emptive sweep of our decisions in
Sears and Compeo has been the subject of heated schol-
arly and judicial debate. See, e.'g., Symposium, Product
Simulation: A Right or a Wrong?, 64 Colum. L. Rev.
1178 (1964); Lear, Inc. v. Adkins, 395 U.S. 633, 676
(1969) (Black, 1., concwrring in part and disseniing in
part). Read at their highest level of generality, the two
decisions could be taken to stand for the proposition that
the States are completely disabled from offering any
form of protection to articles or processes which fall
within the broad scope of patentable subject matter. See
id, at 677 Since the potentidlly patentable includes
"anything under the sun that is made by man," Diemond
v, Chakrabarty, 447 U.S. 303, 309 (1980) (citation omit-
ted), the broadest reading of Sears would prohibit the
States from regulating the deceptive simulation of trade
dress or the tortious appropriation of private information.

[***LEJHR13A] [13A]That the extrapolation of
such a broad pre-emptive principle from Sears is inap-
propriate is clear from the balance struck in Sears itself.
The Sears Court made it plain fhat the States "may pro-
tect businesses in the use of their trademarks, labels, or
distinctive dress in the packaging of goods so as to pre-
Vet others, by imitating such markings, from misleading
pure?hascrs as to the source of the goods." Sears, supra,
at 2232 [***137] (footnote omitied). Trade dress is, of
colitse, potentially the sibject matter of design patents,
SeeJW T. Rogers Co. v. Keene, 778 F. 2d 334, 337 (CA7
I 98.;5) Yet our decision in Sears clearly indicates that the
Sta“tg?s may place Hmited regulations on the circum-
stadoes in which such designs are used in order to pre-
vent consumer confusion as to source, Thus, while Sears

speaks in absolutist terms, its conclusion that the Stateg
may place somee conditions on the use of trade dress n-
dicates an implicit recognition that all state regulation of
potentially patantable but unpatented subject matter is
not ipso facte rre-empted by the federal patent laws,

{*155] What was implicit in our decision i Sears,
we have made explicit in our subsequent decisions con-
cerning the scope of federal pre-emption -of state regula-
tion of the subject matier of patent. Thus, in Kewanee Ofl
Co. v. Bicron Corp., 416 U.S. 470 (1974}, we held that
state protection of trade secrets did not operate to fus-
trate the achicvement of the congressional objectives
served by the patent laws. Despite the fact that state law
protection was available for ideas which clearly fell
within fhe subject matter of patent, the ‘Court concluded
that the nature and degree of state protection did not con-
flict with the fi:deral policies [**680] of encouragement
of patentabie ivention and the prompt disclosure of such
innovations,

- [***LEdHR14] [14]Several factors were critical to
this conclusion. First, because the public awareness of a
trade secret is by definition limited, the Court noted that
“the policy that matier once in the public domain must
remain in the public domain is not ncompatible with the
existence of trade secret protection.” Id., ar 484. Second,
the Kewanee Zourt emphasized that "[tlrade secret law
provides far wedker protection in many respects than the
patent law." Ic", at 489-490. This point was central to the
Court's conchision that trade secret protection did not
conflict with either the encouragement or disclosure
policies of the federal patent law. The public at large
remained free to discover and exploit the trade secret
through reverse engineering of products in the public
domain or by :ndependent creation. Id., at 490. Thus, the
possibility thst trade secret protection would divert in-
ventors from the creative effort necessary 1o satisfy the
tigorous demimnds of patent protection was remote in-
deed. Ibid. Tinally, certain aspects -of trade secret law
operated 10 protect noneconomic interests outside the
sphere of congressional concern in the patent laws. As
the Court noted, "[A] most fundamental human right,
that of privacy, is threatened when industrial espionage is
condoned or is made profitable." Id, at 487 (footmote
omitied). There was no indication that Congress [*156]
had considered this interest in the balance struck by the
patent laws, or that state protection for it would interfere
with the polic.es behind the patent system.

[***EJHR15] [15] We have since reaffirmed the
pragmatic approach which Kewanee takes to the pre-
emption of stzte laws.dealing with the protection of intel-
lectual property. See Aronson, [***138] 440 US., at
262 ("State law is not displaced merely because the con-
fract relates to intellectual property which may or may
not be patentable; the states are free to regulate the use of
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such inteliectual property in any manner not inconsistent
with federal law"). At the same time, we have consis-
tently reiterated the teaching of Sears and Compco that
ideas once placed before the public without the protec-
tion of a valid patent are subject to appropriation without
significant restraint. Aronson, supra, at 263.

At the heart of Sears and Compco 1s the conclusion
that the efficient operation of the federal patent system
depends upon substantially free trade in publicly known,
unpatented design and vtilitarian conceptions. In Sears,
the state law offered "the equivalent of a patent monop-
oly,™ 376 US., at 233, in the functional aspects of a
product which had been placed in public commerce ab-
sent the protection of a valid patent. While, as noted
above, our decisions since Sears have taken 2 decidedly
less rigid view of the scope of federal pre-emption under
the patent laws, e. g., Kewanee, supra, at 479-480, we

_believe that the Sears Court correctly conciuded that the
‘States may not-offer patent-like protection 1o intellectnal
creations which would otherwise remain unprotected as &
matter of federal law. Both the novelty and the nonobwvi-
pusness requirements of federal patent law are grounded
in the notion that concepts within the public grasp, or
those so obvious that they readily could be, are the tools
of creation available to all. They provide the baseline of
free competition upon which the patent system's incen-
tive 1o creative effort depends. A state law that substan-
tialy interferes with the enjoyment of an unpatented
utilitarian or design conception {*157] which has been
freely disclosed by its author to the public at large
impermissibly contravenes the ultimate goal of public
disclosure and use which is the centerpiece of federal
patent policy. Moreover, through the creation of patent-
like rights, the States counld essentially redirect inventive
efforts away from the careful criteria -of paientability
developed by Congress over the last 200 years. [**981]
‘We-understand this to be the reasoming at the core of our

decisions in Seors and Compco and we reaffirm that
reasoning today.

11§

[***LEdHR1B] [1B] [***LBdHR16A] [16A]
[*+* EdHR17] [17]We believe that the Florida stainie
at issue m this case so substantially impedes the public
use of the otherwise unprotected design and utilitarian
ideas embodied in unpatented boat hulls as to run afoul
of fhe teaching of our decisions in Sears and Compco. 1t
is feadlily apparent that the Florida statute does not oper-
até? to prohibit “unfair competition" in the usual sense
thiit the term is understood. The law of unfair competi-
non has 1ts roots w the comumon-law tort of deceit: its
agr;eral concern is with protecting consumers from con-
ﬁfﬁon as fo source. While that concern may result in the
creation of “quasi-property rights" in communicative
symbols, the focus is on the protection of consumers, not

the protection of producers as an incentive fo product
innovation. Judige Hand captured the distinction well in
Crescent Tool Zo. v. Kilborn & Bishop Co., 247 F. 299,
301 (CA2 1817), where he wrote:

[¥#%139] "[Tlhe plaintiff has the right
not to lose his cusiomers through false -
represeatations that those are his wares
which in fact are not, but he may not mo-~
nopolize any design or patiern, however
trifling. The defendant, on the other hand,
may copy plaintiffs goods slavishly down
to the rminutest detail: but he may not rep-
Tesent himself as the plaintiff m their
Sal" "

[***LEAIIR 18]} [18]With some motable exceptions,

- including the interpretation of the Tlinois law of unfair

competition af issue in Sears and [*158) Compco, see
Sears, supra, at 227-228, n. 2, the common-law tort of
unfair competition has been limited to protection against
copying of ncnfunctional aspects of consumer products
which have aquired secondary meaning such that they
operate as a desigoation of source. See generally P.
Kaufinann, Passing Off and Misappropriation, in 9 Intes-
national Review of Indastrial Property and Copyright
Law, Studies in Industrial Property and Copyright Law

. 100-109 (1986). The “protection” granted a particular

design under the law of unfair competition is thus limited
to one context where consumer confusion is likely io
result; the design "idea" itself may be fresly exploited in
all other contexts.

[***LEJHR1C] [1C] [***LEdHR16B] [16B]
[+ EdHR13A] [19A]In contrast to the operation of
unfair competition law, the Florida statute is aimed di-
rectly at preventing the exploitation of the design and
utilitarian conceptions embodied in the product itself.
The sparse legislative history surrounding its enactment
indicates that it was intended to create an inducement for

" the improvement of boat hull designs. See Tr. of Meet-

ing of Transportation Committee, Florida House of Rep-
resentatives, May 3, 1983, reprinted at App. 22 ("[TThere
is no inducenent for {a] guality boat mamufacturer to
improve these designs and secondly, if he does, it is im-
mediatély copied. This would prevent that and allow
bim recourse in circnit court"). To accomplish this goai,
the Florida s:amie endows the original boat hull manu-
facturer with rights against the world, similar in scope
and operation to the rights accorded a federal patentse.
Like the patentee, the beneficiary of the Florida statute
may prevent a competifor from "making” the product in
what is evidently the most efficient manner available and
from "selling" the product when it is produced in that
fashion. Corapare 35 U. S C § 154. * [¥159] The Flor-



.

Page 14

489 1J.8. 141, *; 109 S. Ct 671, **;
103 L. Ed. 2d 118, ***; 1989 U.S. LEXIS 629

ida scheme offers this [**982] protection for an unlim-
ited mumber of years to all boat hulls and their compo-
pent parts, without regard 1o their ornamental [**¥140]
or technological merit. Protection is available for subject
matter for which patent protection has been denied or has
expired, as well as for designs which have been freely
revealed to the consuming public by their crearors.

[***LE4HR 1D}

[1D] [***LEdHR19E]
[19B]

* In some respects, the protection accorded
by the Fiorida statute resembles that of a so-
called “produnct-by-process” patent. Such a claim
"is one in which the product is defined at least in
part in terms of the method or process by which it
is made D. Chisum, Patents § 8.05, p. 8-67
(1988). Aslong as the end product of the process
is adequately defined and novel and nonobvious,
a patent in the process may support a patent in the
resiilting product. See U. S. Patent and Trade-
wark Office, Manual of Patent Examining Proce-
dure § 706.03(e) (5th rev. ed. 1986) ("An article

may be claimed by a process of making it pro-

vided it is definite™). The Florida statuie at issue
here grants boat ill manufacturers substantial
control over the use of a particular process and
the sale of an article created by that process with-
out regard 1o the novelty or noncbviousness of ei-
ther the end product or the process by which it
was created. Under federal law, this type of pro-
tection would be unavailable fo petitioner absent
satisfaction of the requirements of patentability.
See In re Thorpe, 777 F. 2d 693, 697 (CA Fed.
1985) (product-by-process patent properly denied

where end result was indistinguishable from prior

art).

P*LEdHRIE}] [1E] [***LEdHR20] [20]
[(***LEdHR21] [21]In this case, the Bonito 5VBR fi-
berglass bull bas been freely exposed to the public for 2
petiod in excess of six years. For purposes of federal
law, it stands in the same stead as ap item for which a
patent has expired or been demied: it is unpatented and
unpatentable. See 35 U. 8. C. § 102(b). Whether be-
cause of a determination of unpatentability or other
cotgmercial concerns, petitioner chose to expose its hul
desizn to the public in the marketplace, eschewing the
bafgam held out by the federal patent system of disclo-
sugg in exchange for exclusive use. Yet, the Florida stat-
ute Zllows "petitioner to reassert a substantial property

m the idea, thereby constricting the spectrum of

%11 pubiic knowledge. Moreover, it does so without
careful protections of high standards of innovation
and fimited monopoly contained in the federal scheme,

We think it clear that such protection conflicts with the
federal policy "that ll ideas in general circulation be
dedicated to thz commeon good [*¥160] unless they are

protected by a valid patent." Lear, Inc. v. Adiins, 395
U.S., at 668.

[***LEdER22] [22]That the Florida statute does
not remove all means of reproduction and sale does not
eliminate the conflict with the federal scheme. See Kel-
logg, 305 U.S., ar 122, In essence, the Florida law pro-
hibits the entire public from engaging in & form of re-
verse engineering of a product in the public domain. This
is clearly one of the rights vested in the federal patent
holder, but has never been a part of state protection under
the law of wafair competition or trade secrets. See Ke-
wanee, 416 U.S, ar 476 ("A trade secret law, however,
does not offer protection against discovery by . . . so-
called reverse enpineering, that is by starting with the
known product and working backward to divine the

- process which aided in its development or manufac-

ture"); see alsc Chicago Lock Co. v. Fanberg, 676 F. 2d
400, 405 (CAS 1982) ("A lock purchaser's own reverse-
engineering of his own lock, and subsequent publication
of the serial number-key code correlation, is an example
of the indepeadent invention and reverse sngineering
expressly allowed by trade secret docirine™). The dupli-
cation of boat nulls and their component parts may be an
essential part-of mmovation in the Hield of hydrodynamic
design. Variations as to size and combination of various
elements may lead to significant advances in the field.
Reverse enginzering of chemical and mechanical articles
m fhe public ¢<lomain often leads to significant advances
m technology. If Florida may prohibit this particular
method of study and recomposition of an wopatenied

- article, we fail to see fhe principle that would prohibit a

State from banning the use of chromatography in the
reconstitufion of wapatented chemical compounds, or the
use -of robotics in the -duplication of machinery in the
public domain.

Moreover, ag we noted in Kewanee, the competitive
reality of reverse engineering may .act as a spur to the
ioventor, crealing an incentive to develop inventions that
[**¥141] mest the tigorous reguirements of patentabil-
wty. 416 U.S., at 489-490. [*161] The Flonida statute
substantially reduces this competitive incentive, thus
eroding the general rule of free competition upon which
the atiractiveness of [**983] the federal patent bargain
depends. The protections of state trade secret law are
most effective at the developmental stage, before a prod-
uct has been marketed and the threat of reverse engineer-
ing becomes 1eal. During this period, patentability will
often be an uncertain prospect, and t¢ a certain exient,
the protection offered by trade secret law may "dovetail”
with the incentives created by the federal patent monop-
oly. See Goléstein, Kewanse Oil Co. v. Bicron Corp.:
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Notes on a Closing Circle, 1974 8 Ct. Rev. 81, 92. In
contrast, under the Florida scheme, the would-be inven-
tor is aware from the outset of his efforts that rights
against the public are available regardless of his ability to
sattsfy the rigorous standards of paientability. Indeed, it
appears that even the most mundane and obvious
changes in the design of a boat hull will trigger the pro-
tections of the statute. See Fla. Stat. § 559.94(2) (1987)
(protecting "any manufactured vessel hull or component
part"). Given the substantial protection offered by the
Florida scheme, we cannot dismiss as hypothetical the
possibility that it will become a significant competitor to
the federal patent laws, offering investors similar protec-
tion without the guid pro guo of substantial creative ef-
fort required by the federal statute. The prospect of all
50 States establishing similar protections for preferred
indnstriss without the rigorous requirements of pat-
entability prescribed by Congress could pose a substan-
fial fhreat to the patent system’'s ability to accomplish its
mission of promoting progress in the useful arts.

[***LE4HR23A] [23A]  [***LEdHR24)
[24]Finally, aliowing the States to create patent-like
rights in various products in public circulation would
lead to administrative problems of no small dimension.
The federal patent scheme provides a basis for the public
1o ascertain the status of the intellectual property embod-
ijed in .any article in general circilation. Through the
application process, detailed information [*162] con-
cerning the claims of the patent holder is compiled in a
central location. See 35 U 8. C. §§ 111 -114, The

availability of damages in an infringement action is made
* contingent upon affixing a notice of patent to the pro-
tected article. 35 U §.-C. § 287. The notice requirement
18 designed "for the information of the public," Wine
Railway Applionce Co. v. Enterprise Railway Equipment
Co., 297 U.S. 387, 397 (1936), and provides a ready
means of disceming the status of the intellectual property
embodied in an article of manufacture or design. The
public may rely upon the lack of notice in exploiting
shapes and designs accessible o all.  See Devices for
Medicine, Inc. v. Boehl, 822 F. 2d 1062, 1066 (CA Fed.
1987} ("Having sold the product wnmarked, [the pat-
entee] could hardly maintain entiflement to damages for
its use by .a purchaser uninformed that such use would
violate [the] patent™).

-7 [***LEdHR23B] [23B] [***LEdHR25] [25]The
Flonaa scheme blurs this clear federal demarcation be-
twipn public and private property. One of the funda-
méﬁtal purposes  behind the Patent and Copyright
[*“3142} Clauses of the Constitution was to promote
nauonal uniformity in the realm of intellectual property.
Sefci*’[‘ha Federalist No. 43, p. 309 (B. Wright ed. 1961).
Sine the Patent Act of 1800, Congrcss bas lodged ex-
clusive jurisdiction of actions "arising under" the patent

laws in the faderal courts, thus aliowing for the devel-
opment of a urniform body of law in resolving the con-
stant tension between private right and public access.
See 28 U & C. § 1338; see also Chisum, The Allocation
of Junisdiction Between State and Federal Courts in Pat-
ent Litigation, 46 Wash. L. Rev. 633, 636 (1971). Re-
cently, Congress conferred exclusive jurisdiction of all
patent appeals on the Court of Appeals for the Federal
Circuit, in order to “"provide nationwide umiformity in
patent law." H. R, Rep. No. 97-312, p. 20 (1981). This
purpose is frustrated by the Florida scheme, which ren-
ders the status of the design and uvtilitarian “ideas" em-
bodied in the boat hulls it protects uncertain. Given the
inherently ephemeral nature [¥163] of property in ideas,
and the great rower such property has to cause [**984]
harm to the competitive policies which underlay the fed-
eral patent laws, the demarcation of broad zones of pub-
lic and private right is "the type of regulation that de-
mands a uniform national rule." Ray v. Atlantic Richfield
Co., 435 U.5. 151, 179 (1978). Absent such a federal
rule, each State could afford patent-like protection to
particularly favored home indusiries, effectively insulat-

 ingthem from competition from outside the State.

Petitioner and ifs supporting amici place great
weilght on the contrary decision of the Court of Appeals
for the Federel Circuit in Interpart Corp. v. Italia. ‘In
upholding the application of the California "antidirect
molding" statute to the duplication of unpatented auto-
mobile mirrors, the Federal Circnit stated: "The statute
prevents unscrupulous competitors from obtamning a
product and neing it as the 'plug’ for making a moid. The
statute does not prohibit copying the design of the prod-
vet in any other way; the latter if in the public domain, 1s
free for anyore to thake, use or sell™ 777 F. 2d, ar 685.
The court went on to indicate that "the patent laws 'say
nothing about the right to copy or the Tight to use, they
speak only 1 terms of the right to exclude." Ibid., quot-
ing Mine Safery Appliances Co. v. Electric Storage Bat-

. tery Co., 56 C. C. P. A. (Pat) 863, 864, n. 2, 405 F. 2d

901,902, n. 2 (1969).

([FF*LEJHR26] [26]We find this Teasoning defec-
tive in several respects. The Federal Circuit apparently
viewed the ditect molding statute at issue in Interpart as
a mere teguletion of the use of chattels, Yet, the very
purpose of antidirect molding statutes is to "reward” the
“inventor" by offering substantial protection against pub-
lic exploitation of his or her idea embodied in the prod-
uct. Such stautes would be an exercise m futility if they
did not have precisely the effect of substantially limiting
the ability -of the public to exploit an otherwise unpro-
tected idea. As amicus points out, the direct molding
process Itself bas been in use since the early 1950's. See
Brief for Chades [*164] E. Lipsey as Amicus Curiae 3,
n. 2. Indeec, U. S. Paient No. 3,419,646, tssued io
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Robert L. Smith in 1968, explictly discloses and claims a
method for the direct molding of boat hulls. The specifi-
cafjons [***143] of the Smith Patent indicaic that "[i}t
is a major object of the present invention to provide a
method for making large molded boat bull molds at very
low cost, once a prototype hull has been provided." App.
t0 Brief for Charles E. Lipsey as Amicus Curiae 15a. In
fact, it appears that Bonito employed a similar process in
the creation of its own production mold. See supra, at
144, It is difficult to conceive of a more effective
method of creating substantial property rights in an itel-
lectual creation than to eliminate the most efficient
method for its exploitation. Sears and Compco protect
more than the right of the public fo contemplaie the ab-
stract beauty of an ofberwise unprotected intellectual
creation -- they assure its efficient reduction to practice
and sale in the marketplace.

Appending the conclusionary label "unscrupulous”
10 such competifive behavior merely endorses a policy
judgment which the patent laws -do not leave the States
free to make. Where an item in general circnlation is
unprotected by patent, "[r]eproduction of a functional
attribute is legitimate competitive activity.” Inwood
Laboratories, Inc. v. Ives Laboraiories, Inc., 456 U.S.
844, 863 (1982) (White, J., concurring in result). See
also Bailey v. Logan Square Typographers, Inc., 441 F.
2d 47, 51 (CA7 1971) (Stevens, 1) ("[T]hat which is
published may be freely copied as 2 matier of federal
nght").

Finally, we are somewhat troubled by the Interpart
court's reference to the Mine Safety case for the proposi-
tion that the paient laws say "nothing about the right to
copy or the right to use." As noted above, the federal
standards for patentability, at a minimum, express the
congressional determination that patent-like profection is
unwarranted asto certain classes of intellectna] property.
The States are simply not [**985] free 1n fhis regard to
offer equivalent protections to ideas [*165] which Cop-
gress has determined should belong to all For almost
100 years it has been well established that in the case of
an expired patent, the federal patent laws do create a fed-
eral right to “copy and to use." Sears and Compco ex-
tended that rule to potentially patentable ideas which are
fully expesed to the public. The Interpart court's asser-
fion to the contrary is puzzling and flies in the face of the
‘same court's decisions applying the teaching of Sears and
Cv?npco in other contexts. See Power Controls Corp. v.
Huprinetics, Inc., 806 F. 2d 234, 240 (CA Fed. 1986) ("It
iszwell established . . . that an action for unfair competi-
tibh cannot be based upon a functional design™); Gem-
veto. Jewelry Co. v. Jeff Cooper Inc., 800 F. 2d 256, 259
(@5“1 Fed. 1986) (vacating injunction against copying of
anehy designs issued under state law of unfair competi-
tion “in view of the Sears and Compco decisions which

hold that copying of the article itself that is unprotected
by the federal natent and copyright laws canmot be pro-
tected by state law").

[***LEdER27] [2710ur decisions since Sears and
Compco bave 1nade it clear that the Patent and Copyright
Clauses do not, by their own force or by negative impli-
cation, deprive the States of the power to adopt rules for
the promotion of intellectual creation within their own
jurisdictions. ‘See Aronson, 440 U.S., at 262; Goldstein
v. California, 412 U.S. 546, 552-561 (1973); Kewanee,
416 U.S., at 478-479. [***144] Thus, where "Congress
determines thet neither federal protection nor fresdom
from restraint s required by the national interest,” Gold-
stein, supra, ct 539, the States remain free t¢ promote
originality and creativity in their own domains.

[***LEAHR13B] [13B] [***LEJHR28A]

. [28A]Nor does the fact that 2 particular item lies within

the subject matter of the federal patent laws necessarily
preclude the States from offering limited protection
which does not impermissibly interfere with the federal
patent scheme. As Sears itself makes clear, States may
place limited regulations on the use of unpatented de-

sigms n order to prevent consumer confusion as to
source. In Kewanee, we found that [*166] state protec-
tion of trade secrets, as applied ic both patentable and
unpatentable subject matier, -did not conflict with the
federal patent laws. In both situations, state protectidn
-was not aimed exclusively at the promotion of invention
itself, and the state Testrictions on the use of unpatented
ideas were linited to those necessary to promote goals
outside the conterhplation of the federal patent scheme.
Both the law of unfair competition and state trade secret
law have cosxisted harmoniously with federdl patent
protection for almost 200 years, and Congress has given
1o indication that their operation 15 inconsistent with the
operation of the federal patent laws. See Florida Lime &
Avocado Growers, Inc. v. Paul, 373 US. 132, 144
(1963); United States v. Bass, 404 U.S. 336, 349 (1971).

[***LE(HR28R] [28B]  [***LEdHR29]

‘[29]lndecd, tnere are affirmative indications from Con-

gress that both the law of unfair competition and trade
secret proiecion are consisient with the balance struck
by the patent laws. Section 43(a) of the Lanham Act, 60
Stat. 441, 15 UL 8. C. § 1125(a), creates a federal remedy
for making 'a false designation of origin, or any false
description cr representation, indluding words or other
symbols tending falsely to describe or represent the same

. ." -Congress has thus given federal recognition to
many of the concerns that underlie the state tort of unfair
competition, and the application of Sears and Compco to
nonfunctional aspects of a product which have been
shown to identify source must take account of competing
federal polic.es in thas regard. Similarly, as Justice Mar-
shall noied i his concurring opmion in Kewanee: "State
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trade secret laws and the federal patent laws have co-
existed for many, many, years. During this time, Con-
gress has repeatedly demonstrated its full awareness
[**986] of the existence of the frade secret system,
without any indication of disapproval. Indeed, Congress
has in a number of instances given explicit federal pro-
tection to trade secret information provided to federal
agencies." Kewanee, supra, at 494 (concurring in result)
(citation. omitted). The case for [*167] federal pre-
emption is particularly weak where Congress has indi-
cated its awareness of the operation of state law in a field
of federal interest, and has nonetheless decided to "stand
by both concepts and to tolerate whatever tension there
(18] between them." Silkwood v. Kerr-McGee Corp., 464
U.S. 238, 256 (1984). The same cannot be said of the
Florida statute at 1ssue here, which offers [**¥145] pro-
tection beyond that available under the law of nnfair
competition or trade secret, withowt any showing of con-
sumer confusion, or breach of trust or secrecy.

[***LEdHRIF] [1F] [***LEdHR30] " [30]The
Florida statute 1s axmed directly at the promotion of intel-
lectual creafion by substantially restricting the public's
ability to exploit ideas that the patent $ystem mandates
shall be free for all touse. Like the interprefation of Iii-
nots unfair competition law in Sears and Compco, the
Florida statute represents a break with the tradition of
peaceful coexistence between state market regulation and
federal patent policy. The Florida law substaptially re-
stricts the public's ability to expleit an unpatented design
in general circulation, raising the specter of state-created
monopolies in a host of useful shapes and processes for
which patent protection has been denied or 18 otherwise
unobtainable. It thus enters a field of regulation which
the patent laws have reserved to Congress. The patent
statuie's carefu] balance between public right and private
_monopoly to promote certain creative activity 18 a
"scheme of federal regulation . . . so pervasive as to
make reasondble the inference that Congress left no
room for the States to supplement it." Rice v. Santa Fe
Elevator Corp., 331.U.S. 218, 230 (1947).

F**LEJHR 1G] (1G] [¥**LEJHR31]
{311Congress bas considered extending various forms of
hmited protection to industrial design either through the
copyright laws or by relaxing the restrictions on the
availability of design patents. See generally Brown, De-
signy Protection: An Overview, 34 UCLA L. Rev. 1341
(1887). Congress explicitly refused to ‘take this step in
the copyright laws, see 77 U. 5. C. § 101; H. R. Rep. No.
941476, p. 55 (1976), and despite [*168] sustained
crificism for a number of years, it has declined to alter
the patent protections presently available for industrial
ddfon. See Report of the President's Commission on the
Patént System, S. Doc. No. 5, 90th Cong., 1st Sess., 20-
21 (1967); Lindgren, The Sanctity of the Design Patent:

Tusion or Reaiity?, 10 Okla. City 1. Rev. 195 (1983). It
is for Congress. to determine if the present system of de-
sign and utlity patents is ineffectual in promoting the
useful arts in tae context of industrial dasign. By offer-
mg patent-like protection for ideas deemed unprotected
under the present federal scheme, the Florida statute con-
flicts with. the "strong federal policy favoring free com-
petition in ideis which do not merit patent protection.”
Lear, Inc., 395 U.S, at 656. We therefore agree with the
majority of th: Flonda Supreme Court that the Florida
statute is preempted by the Supremacy Clause, and the
Jjudgment of that court is hereby affirmed.

It is so ordered.
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OPINION: [*427] MAGILL, Circuit Judge.

~f We here geal with the difficult question of the extent
to""i\'ii"fhjch the Copyright Act preempts state breach of cop-
tragt actions alleging that the licensee of computer soft-
wafe exceeded limitations on the use of computer sofi-
‘wife contained in the license agreements, Compuier As-
sapdates International, Inc., appeals from the district
cquft's order resolving a motion for judgment on the
pléadings and dismissing its breach of comtract claim
against National Car Rental as presmpied under the

Copyright Act. We conclude that the district court failed
to grant Computer Associates all reasonsble inferences
from its pleafings, and hold that as properly construed,
the cause of action as pled 1s not preempted. We reverse.

L BACKGROUND

Computer Associates International, Inc. (CA), creates
and licenses computer software. CA licensed its pro-
grams to the appeliee, Naiional Car Rental Systems, Inc.
(National), to process National's data on National's
hardware in Bloomington, Minnesota. The 1990 license
agreement [**2] between CA and National provided, as
did earlier licenses, that National may use the Licensed
programs "orly for the internal operations of Licensee
and for the processing of its own data™ A separate order
form, incorporated into the license agreement, [*428]
similarly provided that "use of the Licensed Programs is
restricted to the internal operations of Licensee and for
the processing of its own data™

Sometims in 1990, National decided to cease its in-
ternal computer operations and contract with an inde-
pendent compter services vendor for computer related
information services. Ultimately, Nafional retained Elec-
tronic Data Systems Corporation (EDS) 1o provide these
services. In connection with this transaction, National,
EDS, and CA entered mto a supplement addendum,
which proviced that EDS could use the licensed pro-
grams to process Nafional's data. The supplement adden-
dum provided that EDS would use the programs for the
benefit of National subject 10 the terms and conditions of
the 1990 license agreement, and solely "to process data
of Licensee and in no event for the processing of dats . . .
of any thurd y arty other than Licensee.”

CA subszquently determined that National had been
using [¥*3] the programs io process the data of third
partiss, including Lend Lease Trucks, Inc. {Lend Leass),
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and Tilden Car Rental, Inc. (Tilden), in violation of the
license agreement, and that such vse had continusd
through EDS under the supplement addendnm. CA
fhreatened to sue National if such vse dié not stop. Na-
tional then brought a declaratory judgment action in the
district court. National admitted in its complaint that 1t
"has used the Licensed Software in Its business activities

. including the activities relating to Tilden and Trucks
[Lend Lease]," but requested a declaration that its use of
the programs neither breached the licenss agreement nor
infringed CA's copyright. CA asserted two counter-
claims. In the first, it claimed that National's use of the
programs, either individually or through EDS, for the
benefit of Lend Lease and Tilden, breached the license
agreement. In the second, CA claimed that National in-
fringed its copyright by malking an unauthorized copy of
the software,

National moved for judgment on the pleadings under
Rule 12(c), alleging that CA's first counterclaim was
preempted under § 301(a) of the Copyright Act. In re-

solving the motion, the district court concluded [**4] |

that CA alleged a lease agreement between National and
the third parfies: Nezfional permited them to uwse the
software in exchange for payment. The district court
conclnded that this canse of action, as pled, was "equiva-
lent" to the exclusive copyright right of distribution of
copies of the work, and beld it was preempted.

IL. DISCUSSION

A. Standard of Review

We review a motion for judgment on the pleadings de
novo. Westcott v. ‘City of Omaha, 901 F.2d 1486, 1488
(8th Cir. 1989). The standard is strict: judgment on the
pleadings is not appropriate unless the moving party has
"clearly established that no material issue of fact remaing
10 be resolved and he s entitled to judgment as a matter
of law." Towa Begf Processors, Inc. v. Amalgamated
Mear Cutters, 627 F.2d 853, 855 (8th Cir. 1980). This
court must accept as troe all facts pled by the non-
moving party, and grant all reasonable infersnces from
the pleadings in the non-moving party's favor. Id. Thas,
we must determine whether CA's first couriterclaim, as
pled, muay reasonably be read only as a claim preempted
by'the Copyright Act.

+*The Copyright Act [**5] provides the exciusive
sodgce of protection for “all legal and equitable rights
that are eguivalent to any of the exclusive rights within
thé “general scope of copyright as specified by section
10@' of the Copyright Act. See /7 U.S.C. § 30/a). Con-
comitantly, all non-equivalent rights are not preempted.

A state cause of action is preempted if (1) the work at
issue is within the subject matter of copyright as defined
in §§ 102 and 103 of the Copyright Act, and (2) the state
law created right is equivalent to any of the exclusive
rights within the general scope of copyright as specified
in § 106. w1 [*429] Harper & Row, Publishers, Inc. v.
Nation Enters., 723 F.2d 195, 200 (2d Cir, 1983).

nl The Copyright Act, 17 US.C. § 106
states as. follows:

Subject to sections 107 through
118, the owner of copyright under
“his title has the exchusive righis to
do and to authorize any of the fol-
lowing:

(1) to reproduce the copy-
righted work in copies or phonore-
cords;

(2) to prepare derivative
works based upon the copyrighted
work;

(3) to distribute copies or
phonorecords of the copyrighted
work to the public by sale or other
transfer of ownership, or by rental,
lease, or lending;

(4) in the case of literary, mu-
sical, dramatic, and choreographic
works, pantomimes, and motion
pictures and other andiovisual
works, to perform the copyrighted
work publicly; and

{5) in the case of literary, mu-
sical, dramatic, and dhoreographic
works, pantomimes, and pictorial,
graphic, or sculptural works, in-
cluding the individual images of a
motion picture or other avdiovis-
ual work, to display the copy-
righted work publicly.

We cannot tell from the district court's memorandum
opinion whether the district court concluded the cause of
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action was preempled because the district court believad
CA had alieged National actually distributed a copy of
the program to Lend Lease and Tilden, or whether the
district court conchuded that the allegation of nse by Na-
fional for Lend Lease's and Tilden's bepefit was pre-
empied even absent an actual distribution. Therefore, we
first examine CA's pleadings to determine whether the
district court gave it the benefit of ell reagonable infer-
ences from the pleadings. On this standard, we determine
that CA's pieadings cannot be read o allege that National
actually disiributed a copy of the program to Lend Lease
or Tilden. Instead, CA's pleadings must be read to allege
tohat Natiopal breached fheir contract by using the pro-
gram itself, or through EDS, to process data for Lend
Lease and Tilden. We then examine whether so con-
strued, the cause of action is preempted.

B. Characterization of CA's Pleadings

Because the guestion here depends upon the proper -
terpretation of CA's first counterclaim, we set it out i
some detail In the first counterclaim, CA alleged, in
periinent [**7] part, that:

The authorization for use granted National
[pursuant to the 1990 License Agreement)
was for the interzal operations of National
and for the processing of its own data.
(First Counterclaim, P 31)

Pursuant to the Supplement Addendum . .
. it was agreed that the Licensed Programs
would be used solely for the benefit of
National and subject to the rights, obliga-
fions and benefits 1 all respects of the
terms and conditions of the License
Agreement. (First Counterclaim, P 32)

Pursuant to-the Supplement Addendam . .
. National and EDS further agreed, among
other things, to use the Licensed Programs
.. . solely to process data of National and
in no event for the processing of data of
any third party other than National. (First
Counterciaim, ’
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... In nope of the License Agreements
was [National] grented any authorization
to use the licenssd programs for the bene-
fit of ary company other than itself. (First
Counterclaim, P 33)

.. . Netional has used and permitted the
use of the Licensed Programs for the
processing of data for the benefit of third
parties. This use of the Licensed Programs
for the benefit of third parties includes the
use [**8] for Lend Lease Trucks, Inc.
and Tilden Car Rental, Inc. (First Coun-
ierclainy, P 36)

... Nunonal has been unjustly enriched .
by any fees or other compensation re-
ceived from those third-parties for-use of
the Licensed Programs for their benzsfit,
(First Counterclaim, P 37)

The district court noted that the computer software in
guestion ‘was ‘within the subject matter of copyright, and
thus focused on whether CA's breach of contract action
sought to protzct rights equivalent to the exclusive copy-
right rights. The court noted that Natiomal had not al-
leged which copyright right was equivalent to CA's ac-
tion, but concinded that the distribution rmight was the
only right potentially equivalent.

In resolving the preemption issue, the court con-
cluded that "construsd as true, ‘CA's allsgations reflect

tbe existence of a [¥430] lease arangement between

National and Lend Lease and Tilden: National has per-
mitted Lend J.ease and Tilden to use the lLicensed sofi-
ware 1 exchange for payment The distribution right
includes specifically the right to Jease or lend." Mem. op.
at 9-10. The court further concluded that the presence of
a contract promise did not create a right qualitatively
different from. [¥¥9] copyright, and stated: "In essence,
CA dlieges National breached the license agreement by

mfringing CA's copyrights in the Heensed software.” 1d.
at 10,

We believe that in reaching this condlusion, the dis-
trict court either failed to give CA the benefit of all rea-
sonable inferences from the pleadings or misinterpreted
the law of copyright preemption. We first assume that
the district court concluded an actual distribution had
occurred.
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Given our suandard of review, we do not believe that
CA's complaint may be read fo aliege that National actu-
ally distributed the program. The copyright holder's dis-
wibution right is the right to distibuie copies. See /7
U.S.C. § 106(3). Section 106(3) grants the copyright
owner the “exclusive right publicly to sell, give away,
rent or lend any material embodiment of his work" 2
. Nimmer on Copyright § 8.1I[A], at 8123 (emphasis
added). An examination of CA's pleadings demonstrates
fhat they cannot reasonably be read to complain about
wrongful distribution. First, the comtract provisions CA
alleges are at issue place himits upon the way thoese in
rightful pessession of a copy of the program can use
[**10] that copy. The provisions do not prohibit Na-
tional or EDS from giving a copy of the program to any-
ons else. Second, CA does not specifically allege that
National gave a copy of the program to Lend Lease or
Tilden. :CA alleges that "National has used and permitted
the use of the Licensed Programs for the processing of
data for the bensfit of third parties." CA did not allege

use by Lend Lease and Tilden, but instead alleged wse for
their benefit. n2

12 ‘CA moved for reconsideration of the imi-
tial decision on the pleadings. In the papers sur-
rounding that motion, National admitted that it
never gave a copy of the program 1o Lend Lease
or Tildéen, but rather processed data for those
companies on 1ts equipment. We have, however,
decided to evalnate 1n this appeal the soundoess
of the mitial decision to grant judgment on the
pleadings. Becanrse we hoid that judgment on the
pleadings was improperly granted, we do not
consider the district court's disposition of the mo-
tion for reconsideration.

The only potential allegation [**11] of unautber-
jzed distribution comes in CA's contention that National
"permitted the use" of the programs. Because we must
give:CA the benefit of all reasonabile inferences from the
pleadings, we cannot conclude that an allegation that
National "permitted the nse" necessarily amounts to an
allegation of the actual distribution of a copy of the pro-
gram. Rather, we believe that such a2 pleading can be
read, in context, 1o allege that National permitted EDS to
use the programs for the benefit of Lend Lease and Til-
desk with no copies ever going to Lend Lease and Tilden.
EDSS, however, was authofized under the supplement
adﬁ"gndum to have a copy of the program. Thus, given
ourzstandard of review, we cannot read CA's pleadings to
allége that National breached the contract by wrongfully
digfributing a copy of the program.

=3

# The district court's conclusion that the pleadings al-
leged 2 lease agreement does not change our conclusion.

The exclusive right to lease a copyrighted work 1s derive-
tive of the right to disiribute, which, as we noted, is the
right to distribute copies. See 17 U.S.C. § 106, Nimmer,
supra, at § 8.11[A]. Allegations of a lease agreement
[**12] thus cannot expand that disiribution right; the
right to lease raust be the nght to lease a copy. Becaunse
the pleadings ¢annot properly be read to allege distribu-
tion of a copy, neither can they be read to allege 2 lease
of 2 copy.

We thus conclnde that CA's pleadings cannot be
read o allege that National breached its contract by actu-
ally distributing a copy of the licensed program to either
Lend Lease or Tiiden.

‘C. Preemption of the Contractual Limitation on Use

The question then becomes whether CA's allegation that
Nafional breached [*431] thelr contract by using the
program in a fashion not allowed under the contract pro-
iects a right equivalent to one of the exclusive copyright
rights. We beleve it does not.

We agree with the distnict court that the computer
program in question is within the subject matter of copy-
right. Thus we focus on the second preemption issue:
whether the right sought under state law 18 equivalent to
the exclusive rights under copyright. We must consider
whether a hm tation on the uses to which a licensee may
put a licensex] work are preempted even though those
uses do notf involve the exclusive copyright rights. As
noted above, courts and commentators have [¥*13]
framed this inguiry as whether the right in guestion is
"infringed by the mere act of reproduction, performance,
distribution «r display." 1 Nimmer on Copyright §
1.01[B], at 1-13. Section 301 preempts only those state
law rights tha: "may be abridged by an act which, in and
of itself, wou'd infringe one of the exclusive rights' pro-
vided by federal copyright law." Computer Assocs. Int'],
Inc. v. Altai, inc., 982 F.2d 693, 716 (2d Cir. 1992) (cit-
ing Harper &: Row, Publishers, Inc. v. Nation Enters.,
723 F.2d 155 200 (2d Cir. 1983), 1ev'd on other
grounds, 477 U.S. 539, 85 L. Ed. 2d 588, 105 S. Ct. 2218
(1985)). If an extra element is "required, instead of or in
addition to the acts of reproduction, performance, distri-
bution or disalay, in order to constitute a state-created
cause of action, then the right does not lie 'within the
general scope of copyright’ and there is no preempfion."
1 Nimmer on Copyright § 1.011B], at 1-14-15 (footnotes
omitted); see also Harper & Row, 723 F.2d at 200
(where state law right is predicated upon .an act ncorpo-
rating elements beyond mere reproduction or the like,
[**14} the [federal and state rights] ar¢ not squivalent
and there is 0o preemption).

We conclude that the alleged contractual restriction
on Nationals use of the Hcersed programs constitutes an
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extra elernent in addition to the copvright rights making
this cause of action qualitatively different from an action
for copyright.

National initially contends that any complaint alleg-
mg use of a copyrighted work that exceeds the uses al-
lowable under the license must be brought as a copyright
miringement claim; contract claims containing such alle-
gations are preempted. In support of this proposition,
National cites several cases finding copyright infringe-
ment when the licensee's "use” of a copyrighted and Ii-
censed work excesded the uses allowed under the Ii-
cense. See S.0.S, Inc. v. Payday, Inc., 886 F.2d 1081,
1087 (9th Cir. 1989); Cohen +v. Paramount Pictures
Corp., 845 F.2d 851, 853 (9th Cir. 1988), Gilliam v.
American Broadcasting Cos., Inc., 338 F.2d 14, 20 (2d
Cir. 1976); Framk Music Corp. v. Metro-Goldwyn-
Mayer, Inc., 772 F.2d 505, 512 (9th Cir. 1985); Wolff v.
Institute of Elec. & Elecs. Eng'rs, Inc., 768 F. Supp. 66,
69 (S.D.N.Y. 1991); [**15] National Bank of Commerce

v. Shalklee Corp., 503 F. Supp. 533, 544 (W.D. Tex.
1980).

‘We believe that National reads these cases too
broadly. First, only one of these cases nvglved preemp-

tion. See Wolff, 768 F.2d at 69. In Wolff, the plaintiff

alleged that the defendant had both infringed his copy-
right and breached their contract by republishing a pho-
iograph licensed for only ope publication. The court beld
that the breach of contract cause of action was presmpted
because, as the court construed it, the plamntiff merely
alleged fhat the defendant breached their contract by in-
Tringing his copyright. Wolff, 768 F. Supp. at 69. None
of the other cases imvolved preemption; however, in
each, the conduct claimed as infringing involved .one of
the exclusive copyright rights. See 5.0.5., 886 F.2d at
I087 (licensee made a copy of the program and prepared
2 modified version without anthorizationy, Cohen, §45
F.2d at 852 (company with a right to record musical
composition for film and display film on television also
sold and rented [**16] videocassettes to general public);
Gilliam, 538 F.2d at 18 (defendant televised edited ver-
sion of program without authorization); Frank Music,
772 F.2d ar 512 (defendant staged musical revue in
manuner not allowed under the lcense), Shakiee, 503 F.
Supp. ar 544 (defendant mserted [*432] unauthorized
afvertising material into published work). Rather than
stating a rule that any use exceeding fhe license 1s in-
friging, these cases establish that engaging in one of the
act$ Teserved to the copyright holder under § 106, with-
offa license to do so, 1s mfringing. Moreover, the Wolff
cake stands at most for the proposition that 2 breach of
voﬁtract claim alleging nothing more thap an act of in-
ﬁmgement is preempted. Given that we cannot read CA
tm}ﬂeee that Netional engaged in one of the acts re-
served to CA under § 106, these cases are inapposite.

Becanse we find no general rule holding breach of
contract actions snch as this one preempied, we examine
specifically whether this cause of action seeks to protect
rights equivalent to the exclusive copynight rights. We
conclude that the contractual [¥*17] restriction on use of
the programs constitutes an additional element maling
this cause of sction not eguivalent to a copyright action.

National disagrees with this characterization and at-
tempts o tead the term "nse” in the heepse agreement as
synonymous with the nghts given to the copyright
‘holder. We believe it is pot, as two recent cases make

_Chear.

In a case very similar to this one, involving CA, the
court held thet a confractual restriction on use of a com-
puter program was distinct from the exclusive copyright
nghts. In Computer Assocs. v. State St. Bank & Trust,
789 F. Supp. 470 (D. Mass. 1992), the parties had exe-
cuied a license that provided, inter alial “"Customer
agrees 10 refran from wsing the Equipment . . . for ofher
customer-sites or customers or a service basis.” Id at
475, CA argred that State Street vielated the provisions
of the License agrecmoent by allowing eustomers direst
access to the programs to gain mformation. Because of
that alleged breach, Computer Associates claimed that it
could cancel their maintenance contract. Staie Street
meved for a prelimimary injunction probibiting CA. from
capcelling {*¥18] t{he maintenance contract. CA then
claimed that the viclation of the agreements constituted
copyright mmiringement, preventing State Street from
claiming irreparable barme. In denying this claim, the
court stated:

infringement resulis only from the unau-
thoriz>d copying-of copyrighted material
A vse of an authorized copy of capy-
righte1 subject matter ordinarily is not in-
fringing. . . . Therefore, applicable Timita-
tions on State Street's use of the programs,
if any, must be derived initially from the
licens: agreements, not copynight law.

Id ar 472,

The Ninth Circuit reached a similar conclusion in
G.8. Rasmussen & Assocs. v. Kalitta Flying Serv., 958
F.2d 896 (%hk Cir. 1992). In Kalitta, the plaintiff bad
received from: the FAA a ceriificate (STC) allowing him
to modify & plane design. n3 The defendant took the cer-
tificate from an existing, modified plane and wsed it to
modify another plane, without paying the plaintiff for
doing so. Pleiniiff sued for unfair competition, and the
defendant rased the defense of copyright presmption.
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The court first noted fhat there was no allegation of
copying. It went on to [**19] hold that:

13 The FCC tequires that all planes be of ap-
proved design. As a shorfcut to examining every
plane, the BCC approves a design for a class of
planes. This requires significant testing. The FCC
alsp approves modifications to existing approved
design by issuing a certificate deroonstating that
the modification is safe. Then, for any particular
modified plane, a company can prove confor-
mance by demonstrating that they have such =
certificate and the design conforms to it.

Federal copyright law governs only copy-
ing. . . . Enforcement of Rasmussen's
property right in his STC leaves Kalitta
free to make as many copies of the certifi-
cate as it wishes; 1o the extent the manual
supplement is not protected by the copy-
right lews, the same is troe of it. That Ka-
titta 1s prevented from then using fhese
copies to obtain an airworthiness certifi-
cate from the FAA does not interfere in
any way with the operation of the copy-
right laws.

Id. at 904.

In both of fhese cases, the courts distinguished

[**20} restrictions on use of a copyrightable [*433]
work that did not involve "copying" from the exclusive
Tights in copyright. CA's sitaation is the same. CA does
not claim that National i1s doing something that the copy-
right laws reserve exclusively to the copyright holder, or
that the use restriction is breached "by the mere act of
reproduction, performance, distribution or display." In-
stead, on this posture, CA must be read to claim that Na-
tional's or EDS's processing of datz for third parties is the
prohibited act. None of the exclusive copyright rights
grant<CA that right of their own force. Absent the parties'
agreement, this restriction would not exist. Thus, CA 1s
alleging that the contract creates a right not existing un-
ger the copynght law, a night based upon Nafional's
pragmise, and that it is suing to protect that comtrachual
right. The contractual restriction on use of the programs
constitates an extra element that makes this cause of ac-
tigf qualitatively different from one for copyright.

.7 We believe that the legislative history of the Copy-
right Act supports this conclusion. In elaborating the
méEning of the term "equivalent rights” the Hounse com-
miftee report to the Copyright Act suggests [**21] that

breaches of contract were not generally preempted:
"nothing in the bill derogates from the rights of parties to
contract wity each other and io sue for breaches of con-
tract." See FL.R. Rep. No. 94-1476, 94th Cong., 2d Sess.
132, reprinte:d m 1976 U.S.C.C.AN. 5659, 5748. This is
not the end of the inquiry, however.

National contends that while the bill as initially
drafied might have excluded breaches of contract from
presmption, the bill as passed did not. Natiopal notes that
§ 301(b)(3) 4 of the Copyright Act, as inittally drafted
and reported out of committee in the House, explicitly
exempted breach of contract suits from preemption. This
provision was then amended on the floor of the House to
delete all the: specific examples of non-preempted caunses
of action. National claims this action demonstrated con-
gresgional intent o remove the "safe harbor" from pre-
-eraption for breach of contract actions. See, e.g., Folff v.
Instinute of itlec, & Elecs. Eng'rs, Inc.; 768 F. Supp. 66
(SDNY. 1991) (deletion of safe harbor provision for
breaches of contracts suggests that Congress dud not in-
tend generaly to except them from preemption}.

14 Section 301(b)(3) initially provided that:

{(b) Nothing in this tifle annuls or
limits any rights or remedies under
the common law or statutes of any
State with respect to-

LR

(3) activities viclating 7Tights
which are not eguivalent to any of
the exclusive rights within the
general scope of copyright as
specified by Section 106, includ-
ing breaches of contract, breaches
of trust, invasion of povacy,
defamation, and deceptive trade
practices such as passing off and
false representation.

Sec. 301(b)(3), ZLR. 4347, 89th Cong., 2d Sess.
{196¢€).

[* *22]

We disazree. Although the deletion of 2 provision
from z final hill generally means that-Congress mtends to
disavow wia' was formerly expressed, we believe in this
case the facts surrounding the delstion of § 301(b)}3)
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suggest Congress did not intend to reverse the presump-
tion of nop-preemption for the examples wigally -
cluded in § 301(b)(3). Instead, it appears that certain
members of the House were concerned about the subse-
quent addition of the tort of ruisappropriation to the list
of non-preeropted cavses of action, and suggested dele-
tion of the specific examples in order to prevent confu-
sion about the scope of preemption. n5 We agree with
Professor Nimmer [*434] that "it seems clear that the
amentment that caused such deletion was not intended
substantively to alter Section 301(b)3) as regards [those
- examples originally inchrded)." 1 Nimmer on Copyright
§ 1.10[B], at 1-22; See also Mayer v. Josiah Wedgwood
& Sons, Lid., 601 F. Supp. 1523, 1533 (SD.N.Y 1985)
(same)}; Factors, Etc., Inc. v. Pro Arts, Inc., 496 F..Supp.
1090 (S.D.N.Y 1980) (same). Thus, we believe, the better
view js that the legislative history suggests a [¥¥23]
congressional intent not to preempt breach of contract
actions such as this one. nb

15 The version of the proposed Copyright
Act sent to the House floor contained several ad-
ditional iters listed as immune from preemption.
One of these created great controversy: "misap-
propriation not equivalent to any of such exciu-
sive rights." The Department of Justice objecied
to this exemption, stating that "[it] 15 almost cer-
tain to mullify preemaption.” Letter 1o Hon. Robert
Kastenmeier, July 27, 1976, cited in 1 Nimmer on
Copyright § 1.01[B], at 1-22. The bill was then
amended on the House floor 1o delete all the spe-
¢ific examples of non-preempted causes of ac-
fion. Rep. Seiberling described the reasons for
that action as follows:

Wir. Chairman, 1 offer an amend-
ment [deleting all of the latter part
of Section 301b)3) begimming
with the word ‘inciuding,' followed
by the examples of nonpreempted
state created rights]. Mr. Chair-
man, my amendment 15 mntended
to save the Federal preemption' of
State law section which is sectien
301 of the bill, from being inad-
vertently millified because of the
inclusion of certain examples in
the exemptions from preemption.
The amendment would simply
strike the examples listed n sec-
tion 301(b)(3). The amendment is
strongly supported by the Justice
Department, which belisves that it

would be a serious mistake to cite

as an exemption from preemption
the doctrine of 'misappropriation.’
The doctrine was created by the
Supreme Court in 1922 and it gen-
erally has been ignored by the Su-
preme Court and the lower courts
ever since. Inclhusion of a reference
to the misappropriation docirine in
this bill, however, could easily be
tonstrued by the courts as author-
izing the States to pass misappro-
priafion laws. We shonid not ap-
prove such emabling legislation,
because a musappropriation law
could be s0 broad as to render the
preemption section meaningless.

122 Cong. Rec. H10910 (daily ed. Sept. 22,
1976

We agree that these remsarks suggest that
Congress did not intend to remove the exemption
from preemption for those causes of action ini-
tally histed in § 301(b)(3). Rep. Seiberling stated
that k1s concern was over "certain examples,” and
then went on to note that his main concern was
the masappropriation example, which was added
after the bill was mitally drafted. We thus read
s anendment striking the examples merely to
remove the specific reference to misappropria-
fion.

[¥*24]

1.6 We note that Nimmer has argued that the
Wolff court was wrong to find preemption even
though the act claimed to breach the contract in-
volved one of the exclusive copyright rights.
"Reverting to Wolff, the court could have re-
quired the plaintiff to adopt an election of reme-
dies 10 the extent that the copyright and contract
causes of action were deemed inconsistent. See §
10.12[A] infra. Alternatively, it could have de-
termined that any damage for contract breach was
already subsumed in the copyright recovery. See
§ 14.02[B] & 1.53.1 infra. Both those devices
migh: have accomplished the same poal without
reaching an erroneous preemption holding” 1
Nimmer on Copyright § 1.01[B], at 1-16.1. Ac-
cording to Nimmer, then, if 2 license agresment
contams a provision prohibiting the licensee from
copying the program, the licensor could sue for
breach of contract rather than for copyright in-
Tingement. Other courts bave concluded, how-
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ever, that breach of coniract actions in which the
alleged breach consists of the exercise of one of
the exclusive copyright rights are preempied. See
Wolff, 768 F. Supp. at 69; Howard v. Sterchi, 725
F. Supp. 1572, 1579 (N.D. -Ga. 198%), Brignoli v.
Balch, Hardy & Scheinman, Inc., 845 F. Supp.
1201, 1205 (SD.N.Y 1986) (a breach of contract
claim for "unauthorized use of copyrightable ma-
terial falls squarely within § 301 and is thus pre-
empted"). Because we decide that the specific
contract right CA sesks to enforce is not eguiva-
lent t0 any of the copyright rights, we do not need
to decide whether a breach of confract claim
based on a wrongful exercise of one of the exciu-
sive copyright rights is preeropted.

[**25)

National contends, however, that such a conclusion
fails ic recognize the nature and value of computer soft-
ware. According to National, computer software has

value because it performs a fonction. Natienal thus

claims an allegation that it used the program for another
1s in fact an allegation that it-distributed the "functiopal-
ity" of the program. This argument fails. First, National
cites to no authority in support of this posifion. Second,
-even with respect to computer software, the distribution
_ rightis only the right to distribute copies of the work. As
Professor Nimmer has stated, "infringement of [the dis-
tribufion night} requires an actudl dissemimarion of either
copies or phonorecords." 2 Nimmer on Copyright §
8.11[A), at 8-124.1. Finally, courts have specifically held
that copyright proteciion in computer software does not
extend to the software's function. See, e.g., Computer
Assocs. Int'l, Inc. v. Altai, Inc,, 982 F.2d 693, 704 (2d
Cir, 1992). Thus, even if CA could be said to have al-
leged that National "distributed the functionality” of its
program, such a claim would not protect a right equiva-
lent to one of fhe gxclusive rights in [**26] copyright.

Finally, National claims fhat CA's requested relief
demonstrates its cause of action is equivalent to the ex-
clustve rights under copyright. First, National notes that
CA requested damages for unjust entichment, damages
National claims areé preempted under § 301. National is
correct in noting that certain courts have held claims for
unjust enrichment preempted when based upon allega-
tions that the defendant [*435] engaged in one of the
agis reserved to the copytight holder under § 106. We do
not read CA 1o allege that National was unjustly enriched
a5 a result of a wrongful exercise -of one of the § 106
rghts. Rather, we read this allegation of damage as a
‘ﬁ:ﬁ'thcr explanation of the damages CA intends to prove
gij;;ing from the breach of contract. CA alleges generally

gt it has been damaged in an amount to be proved at
trial, and it will have to prove those damages. In this

context, we read its allegations of unjust enrichment as
an attempt, albeif martful, to allege that National re-
ceived from Lend Lease and Tilden amounts that CA
would have received had National not breached their
contract. Second, National notes that CA requested re-
turn or destruction of any copies of its programs [¥¥27]
still in Naticnal's possession. It notes that the Copyright
Act provides. precisely that remedy, see 17 U.S.C. § 504,
and claims that the request for destruction shows the
claim is equivalent to a copyright claim. We disagree.
The parties' contract specifically provides for the refurn
or destructicn of the licensed programs upon any breach
of the license agreement. n7 This remedy would apply
equally to tius asserted breach (improper use) as to an
action for breach of an agreement to pay rovalties or L-
cense fees, which National admits would not be pre-
empted. Farthermore, the copyright remedy of retarn or
destruction applies even absent a preexisting relationship
between the parties: it does hot have to be stated in a
confract or license agreement. We cannot cohclude that
this action is preempted simply becaunse the parties’ con-
tract provides a remedy for breach identical to a remedy
provided in sopyright. ' '

17 The license agreement between CA and
National provides that CA can termnate the li-
cense agreement immediafsly upon National's
breach of apy term of the agreement. YA, at 27.

The license agreement between CA and Na-
ticnal provides:

If this Agreement should ter-
minate for anmy reason, Licensee
[National] shall certify in writing
o CA that all copies or partial
copies of the Licensed Program
have been either returned to CA or
otherwise destroyed and deleted
from any computer libraries or
storage devices and are no longer
in use by Licensee.

J.A, at 26,

[**28]
L CONCLUSION

For all the foregoing reasons, we conchade that CA's
cause of action, as pled, is not preempted by the Copy-
right Act. Toerefore, we reverse the order of the district
conrt dismissing CA's first counterclaim with prejudice
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and remand for further proceedings consistent with this

opinion.
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OBINION:
£ [*1490) JERRE §. WILLIAMS, Circuit Judge:

i;’I’hJs appeal stems from fhree consolidated civil
suité, The suits arose out of the various business relation-

ships of appellants Weldon P. Taguino and EP.L Tnc.,
and appellecs Teledyne Monarch Rubber ("TMR™) and
Advanced Industrial Manne Services ("AIMS™).

We state the facts only briefly. They are presented in
detail in the opinion of the district court upon which we
rely and which i attached as Appendix A. Taguinoe and
TMR entered a contract (their toird) under which Ta-
quino, {**2] an mdependent contractor, undertook to
serve as TMR's exclusive agent to sell offshore driling
rig nibber products, including energy absorbing cells, in
the Guif of Mexico region, and as manager of TMR's
fabricafion services (assembling components into the
Fintshed procucts). Taquino was to be paid on a commis-
sions basis.

A vear later, TMR ferminated its fabrication opera-
tion, assigned Taguino's contract to AIMS, and made
AIMS its solz distributor of TMR offshore rubber prod-
ucts. Tagume continued to take orders for TMR products
which he sent direcfly to TMR ratber than AIMS. He
accepted payment, however, of certain commissions
from ATMS. e resigned six months later,

During tiis same period, Taguino also engaged in
several activifies in preparation for manufacturing and
marketing hic. own energy-gbsorbing cell which would
compete with the TMR cell. He discussed the cell with
potential customers, contacted several potential suppliers
of component parts and services, and consulted a patent
attorney who :nitiated a patent search.

Upon Tajuind's resignation, TMR refused to pay
certain commisgions that Taguino claimed were due.
TNR asgserted. that Taguino had breached the conmtract
(**3] because he had used in his advertising for Tiis
company, EP 1, some materials identical io TMR's ma-
terials. The allegation was that he had also made sales in
direct competiion with TMR/AIMS,
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Appeliants Tagquino and E.P.I sued appellees TMR
and AIMS, seeking to collect the unpaid commissions
aliegedly due under conptract. Appellee TMR separately
sued appellants, claiming patent mfringsient, Lanham
Act violations, breach of contract, unfair competition and
deceptive trade prachices in violafion of the Louisiana
Unfair Trade Practice statute, and misappropriation of
trade secrets. Taquino and E.P.I counterclaimed product
disparagement and violations of federal antitrust law.
AIMS filed a state court Petition and Application for
Temporary Injunction against Taquino, which was re-
moved to federal district court. These suits were consoli-
dated into the present case.

The district cour? issued its Findings of Fact and
Conclusions of Law on the 1ssue of Hability. It concluded
that Taguine had breached his contract with TMR/ATMS,
and had violated the Louisiana Unfair Trade Practice and
Consumer Protection Law, LaR.S. 51:1401-18. After a
¢ iater tvial on damages, the court issued Supplemental
o [**4] Findings of Fact and Conclusions of Law as to the
- damnages. The court awarded TMR lost profits amounting
to § 17,511.62, and, pursudnt to Louisiana law, §
136,213.75 in aftorney's fees. The court also awarded
AIMS § 10,000 in nominal damages.

We affirm on the basis of the carefully considered
and thorough opinion of the district comt on hability,
attached as Appendix A. We also affirm all but one of
the damage awards rendered later in the supplementdl
order as supporied by the record. The one award we find
in error is the $ 10,000 nominal damages. We find the
amount awarded is excessive. We vacate that award and
remand for reconsideration of nominal damages not to
exceed § 2000.

We consider briefly the nominal damages award.
The -district court awarded AIMS the nominal damages
baged upon its recognition that although AIMS was
[*¥1491] engifled to recover lost profits nl, AIMS failed
10 introduce any evidence of its profits or losses. Louisi-
ana Civil Cade Article 1999 states that "when damages
are insusceptible -of precise measurement, much discre-
tion shall be left to the court for the [**5] reasonable
zssessment of these damages." La C.C. Art, 1999. There
was 1o showing, however, that ATMS for some reason
couid not have produced evidence by which to measure
its damages. Consequently, the district court properly
concluded that an award of any amount except nominal
damages would be pure speculation and comjecture.
"Louisiana law is quite clear on this point: when items of
dafnage are of a mature susceptible to proof of amount,
284 the plainiiff can prove them but does not, only nomi-
nal damages may be awarded” Standard Plumbing Sup-
p{)fj Co. v. US. Steel Corp., 703 F.2d 802, 804 (5th
Ci%1983); Fiesta Foods, Inc. v. Ogden, 159 So. 2d 577
(La App.]1963); Meyer v. Succession of McClellan, 30

So. 2d 788 La.App.1947). Any loss of profits that AIMS
might have sustained falls into this category. See Stan-
dard Plumbing Supply, supra at 804.

nl La.C.C. Art. 1995 provides that damages
in & breach of confract action "are measured by
the Joss sustained by the obligee and the profit of
which he has been deprived.”

[**6]

Althouzh the court correctly held that it could award
only nominal damages, we find the § 10,000 awarded
AIMS to be excessive. While Louisiana law does not
limit nominal damages to any specific or fixed amount,
the cases Co give us some guidapce as 1o z suitable
amount. In Standard Plumbing Co., supra, 703 F.2d at
805, pursusnt 1o Lonistana law, this court vacated the
district cowrt's award of § 50,000 "actual" but unproved
damages for breach of contract, and remanded for an
award of nominal damages not to exceed $ 1000, The
Louisiana court in Fiesta Foods, Inc. v. Ogden, supra,

- considered $ 500 an appropriate award of nominal dam-

ages in a breach of comtract action. In an action for
breach of loan-servicing agreement in which plaintiff
bank assertd damages of $ 135,000, but offered no
proof of aciual loss, the court awarded $ 5000 nominsl
damages. A E. Landvoigt, Inc. v. La. St. Emp. Ret. S., 337
So. 2d 881 (La App.1976). See also Lowe v. Jones, 519
So. 2d 379 (Lo App.1988) (court teduced award of $
4000 nomiral damages [**7] for trespass to § 1000);
Ryland v. Tiylor, Porter, Brooks & Phillips, 496 So. 2d
536 (La.4pp.1986) (court awarded § 1500 nominal dam-
ages for imjury to plaintiff's personal and professional
reputation due to malicious civil prosecution).

Under the facts and circumstances of this case, in
which TMR -only recovered approximately $ 17,000 ac-
fual damages, the district court's award of § 10,000 1o
AIMS is excessive as "nominal”. We therefore vacate the
'$ 10,000 dargages award to ATMS and remand for recon-

sideration ard endry of an award of noringl darsages not
in excess of § 2000. -

AFFIRMED IN PART, VACATED IN.PART AND
REMANDED. -

APPENDIX A

Civ. A, Nos. 841999 "L" 85-0117 "L" and 85-1367
||LH

United States District Court Western District of
Louisiana Iz fayetie-Opelousas Division
Filed Newv. 19, 1987

Weldon P. Taquine v. Teledyne Monarch Rubber, st
al
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CONSOLIDATED WITH.:
Teledyne Moparch Rubber v. Weldon P. Tagumo, et

CONSQLIDATED WITH:

Advanced Indusmial & Marnne Services, Inc. .
Weldon P. Taquino

FINDINGS AND CONCLUSIONS
DUHE, District Judge.

These consolidated cases present an ever changing
kaleidoscopic view of facts and [*1492] legal [¥¥8]
issues. Nine days of trial, scores of exhibits, and over
three hundred pages of post-trial briefs (without table of
contents or index) have done little to stop the motion of
the kaleidoscope and define its patiern. The matier has
been under advisement since August 27, 1986, and hag
received more time and attention than any ofber single
case in this court. By these findings and conclusions, 1
--shall attempt to gtop the motion and firmly fix the pattern

of this kaleidoscope. = '

" Pasically, fhe claims to be resolved are:

1. Nature apd vahidity of the Taguino-
TMR/AIMS contract.

2. Commissions, if any, due Taguino by
ATMS an/or TMR.

3. Validity of U.S. Patent 4,363,474.
(474).

4, Whether that patent, if valid, is unen-
forceable due to misuse.

5. Violation by TMR and AIMS of the
Sherman Anti-Trust Act, § 1 and 2.

6. Infringement of .S, Patent 4,363,474
by Taguino and EPL

7. Violation of the Louisiana Unfair
Competition Law  (La.Rev.Stat.dnn.
31:1401 et seq.)

8. Violation by Taquinc and EPI of §
43(a}) of the Lamham Act (/5 US.C
1125(a)).

9. Appropriation of TMR trade secrets by
Taguino in violation of his contract and
the Lowisiana [**9] Uniform Trade Se-
crets Act (LaRev.Statdnn. 31:143] et
seq.)

10. Breach of the comtract of Jamuary 1,
1983.

11. Product disparagement, by TRM and
AIMS.

1

xn
gyl

I TP
Ly

TORN | 2

ot
Tt

L

FINDINGS OF FACT

1. The Parties

Weldon P. Taguino ("Taguino™} is an individual
resident of Lafavetie Parish, Louisiana.

E.PIL, Inc. ("EPI") is & Louisiana corporation domi-
ciled in Lafayetie Parsh, organized in October 1983,
owned and conirolled by Taquino.

Teledyne Monarch Rubber ("TMR™) is a division of
Teledymne Tadustries, Inc., which t8 g California corpora-
tion with I's principle place of business located outside
Louisiana. '

Advanzed Indnstrial Marine Services, Inc. ("AIMS")

15 a Texas corporaton with its principle place of business
in Houston, Texzas, ‘

. The Relationships
A. Taquine and TMR -- employee or contractor?

. Taquino spent seventeen ysars emploved by Tele-
dvne Movzble Offshore {another division of Teledyne
Industries, [nc.) engaged i supervision of its work of
constructing offshore platforms and related structures for
the oil and zas induvstry. In late 1980, TMR began mves-
tigating the possibiity of entering fhe offshore rubber
products business. It ‘was put in touch [¥*10] with Ta-
guino who arranged for TMR execudves to become ac-
guainted w.th products then in use. After a period of
study, TME. executives -decided to hegin manufacturing
and selling 1 line of marine rubber products and, because
of his extensive knowledge in the field, Taquino was
réleased by Teledyne Movible Offshore so that he could
become associated with TMR.

By contract dated May 15, 1981 (TMR Exhibit 1)
Taguino and Lynnhart Corporation, the incorporated
personality of Bob Harfley, became mdependent sales
representatives for TMR in the United States Gulf of
Mezico regon, to sell the offshore rubber products of
TNR for a period of two years on a commission basis. It
provided ficther that they would be responsible for all
costs of conducting their business, specifically ncluding
the compensation due any individuals employsd by
them. Taguino and Lynohart were required to represent
1o other mamfacturer of nibber products but conld, and

did, represeit manufacturars of other than rubber prod-
ueis,

TMR contracted to indemnify and -defend Taguimo
and Lyonhart against any patept infringement lawsnoit
and to extend al] applicable [*1463] written and implied
warranties of its products [*¥11] to Taquino's and Lynn-
hart's customr ers. Taquine concedes that, pursnant to this
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agresment, he was an independent contractor and not an
emploves of TMR.

In June of 1982 the original contract was cancelled
by mutzal consent and a new contract was entered into
between TMR and Taguino (TMR Exhibit 5) and TMR
and Lynnhart. The Taguino contract retained hira a5 ex-
ciusive agent in the Gulf of Mexico region and addition-
ally required him to manage TMR's fabrication services.
TMR had decided to not only sell component rubber
products but also to assemble those components into
finished products such as fendering systems for use off-
shore and to sell both components and completed sys-
ferms.

The contract provided fhat Taquino would be com-
pensated on a commission basis and he was gnaranteed 2
monthiy fee of § 3500 until commissions exceeded that
amount on.a monthly basis or until cumulative commis-
sions exceeded § 42,000 it a calendar vear. TMR further
agreed to reimburse normal business expenses for the
conduct of business by Taguino in accordance with the
published mles of the compary. In the rough drafts of
this contract which were admittedly prepared by TMR,
svery reference to "employment" or [¥*¥12] to Taquine
as an "employee” was deleied.

On January 1, 1983 TMR and Taquino entered into a
final contract (TMR Exhibit 6, EPI Exhibit 99). Its provi-
sions were basically the same as the contract entered into
in 1982 except-that more detail was spelled out concern-
ing the Teinbursement of expenses and the mammer in
which reimbursement was 1o be sought; the requirement
that Taquino furnish a status report to Teledyne twice per
month; a provision for payment of commissions under
certain conditions affer the termination of the contract by
either party; and the removal of any reference to mini-
T comrnissions or toa draw against commission. The
contract extended Taquino's appoivtment to additional
territory and additional customers. Again any reference
to emplovment was avoided.

In none of the contracts betweer TMR and Taguino
was provision ever made for vacation time, withholding
-of taxes, fringe benefits, health or life insurance, or other
matters which are normally the subject of employment
coptracts.

The final contract accorded Taguino the privilege of
aS§igning his comtract fo 2 corporation owned by him
witich he .did after his formation of EPI. The contrast
was silent as to [**13) any right of TMR to assign. nl

11 This court has previowsly decided TMR
had by law the right to assign the contract.
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At the tme the 1982 contract between TMR and Ta-
quine was made, TMR officials discussed hiring Taguino

as a direct employes and the decision was made not to do
50,

It was TMR's policy to require employees 1o sign an
“imvention agreement" acknowledging that all inventions
were the property of TMR and requiring certain confi-
dentiaiity. Taguino was never asked to sign such an
agreement,

Under both the 1982 and 1983 confracts Taquino
was &b independent contractor who was entitled o reim-
bursement of certain expenses. He was not an employee.

The 1983 contract between TMR and Taquino pro-

- vided in pertinent part the following:

7. Taguino during the term of this
Agreement shall not represent any other
mannfacturer of rubber products. If Ta-
guino ¢hould initiate the termination of
this Agreement, Taquino will refrain from
selliag any competitive rubber products or
assosiation with a competitive [*%14]
comsany for a two-year period. If Tele-
dyne. terminates this Agreement, Taquino
is nct bound by this clause.
LI

I1. Taquino shall not disclose any tech-
nical Gata, trade secrets, customer lists or
other information relating to Teledyné's
offstore product line received or devel-
oped by him from or through Teledyne by
virtus of this Agreement [¥1494] and not
genesally available to the public from
other sources, except as any such disclo-
sure mway be consistent with the sales of
sach offshore product line or with the
other regular operations of Taquino under
this Agresment.

L 3% 3

12, Zither party on thirty (30) days writ-
ten notice to the other shall be entifled to
terminate this Agreement for just cause,
but vwithout prejudice io any rights of ei-
ther party to monies due or to become-due
under this Agresment.

Upon termination of fhis
Agreement, 50% of all
comrnissions for sales on
Taquing's account list re-
gardless if sale was made
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directly by Taegume or
Teledyne will be paid by
Teledvne to Taguino for a
period of one (1) year.

* % &

16. Upon the termmination of this Agree-
ment, for any reason, Taguino shall dis-
continue the use of the Company's name,
letternead, [**15] business cards, trade-
marks, labels, copyrights, and other
advertising materials and shall remove all
stgns and displays relating thereto; and, in
the event of failure to do so, Teledyne
may itself remove such arficles at Ta-
quing's expense.

‘B. Taquino and TMR and AIMS
In 1982, TMR contracted with AIMS establishing it
as a representative to sell TMK's rubber products in

Texas under 2 commission arrangement similar to that
which 1t had with Taquino.

The offshore rubber products line represented only
two to three percent of the sales of TMR and was not
particularly profitable. As noted, TMR manufacmred and
sold component energy absorbing parts but also fabri-
cated those parts inte boat landings, barge burapers and
other completely fabricated systems. Fabnication pre-
sented numerous probierns.

In October of 1983 George Caplea became vice-
president of sales for TMR and resolved to do somsthing
About the low profit margin in the offshore rubber prod-
ucts Tine. He was of the opinion that fabrication of com-
ponent parts into compieted systems should be aban-
doned. Taqumo advised to the contrary. In his view,
TMR's best customer for these products Tenneca, Inc.,
would bey only completely [**16] fabricated systems.
Additionally, - it is noted that Taquino's commissions
were substantially ereater on the sale of fabricated prod-
ucts than on the sale of component parts.

TMR entertained proposals from Taquino and ATNIS
to take over the sales of the entire TMR offshore product
hae Taquino submitted & proposal m September of 1983
wﬁi‘éh was revised in early December. AIMS submitted a
proposal in early January 1984. TMR did not inform
Taquino or AIMS of the other's proposal. The Taguine
proposal required substantial financidl comumitments by
'I‘MR The ATMS proposal did not.

fAftcr considering the proposals, TMR decided o
terminate {fabrication and to accept AIMS' proposal and

make it the sole distributor of TMR offshore rubber
products. AIMS would also do, or canse o be done, all
fabrication. When he learned of this, Taguino objected
on the basis that ATMS did not offer sufficient technical
ability and expertise to provide the necessary services to
customers and that Temneco would not deal with a dis-
fmbutor but 1ad made it clear that #t would deal only di-
rectly with TMR,

TMR then atieropted to have ATMS and Taguino
contract directly because it was interested in keeping
Taguino [**17] 1nvolved. After numerous exchanges
and discussions, no agreement could be worked out. On
February 24, 1984, TMR assigned to AIMS Taguino's
contract with. 1t {TMR Exhibit 7). TMR then entered into
a distributorship agreement with AIMS on March 1,
1984 (TMR. Exhibit 11). While Taquing's contract pro-
vided that hs was manager of fabrication and services,
AIMS employed an engineer in May of 1984 to pravide
actual enginzering services, new product development
and tachrnica: sales. Taquino [*1495] is not a registered
engineer, He did supervise some fabrication.

Followring the assignment of his contract to AIMS,
Taguino coninued to sell TMR products but sent orders
directly to TMR rather than through ATMS.

Effective on Jaly 15, 1984 Taguine resigned.

HI. Who Breached the Contract?
A. Possible Breaches Before July 15, 1984

Before Taquino left TMR on July 15, 1984, he did
some conceptual drawings of an energy absorbing cell of
his own, discussed it with ‘several potentidl customers
who were-customers of TMR and contacted numerons
potential supoliers of component parts preparing for the
manufacture 2f a cell of his own. In early 1984, Nr. Gas-
ser, then witt Cooper Tire Company [**18] visited with
Taquino and a Cooper Tire engineer. They discussed
shock cells aad the “donut concept” of shock dbsorption
{which concept is used in the EPI product) and subse-
quently sent some drawings to Taquino,

Taguine discussed with Mr. Tenneyson of Tenneco,
Inmc. (TMR's best customer) the means and methods by
which he coudd get EPI on Tenneco's approved vendor
list in place of TMR and he submitted to Tenneco certain
of the mecessary documents to accomplish this. In late
June of 1984, Mr. Tenneyson wrote 1o his superiors wifh
Tenneco recommending EPI for inchlusion on the ap-
proved vendor's list.

Taquino met with his patent atiorney and showed
kim a gketch of the cell he intended 4o build and asked
the atiorney's advice regarding patentability. The attor-
ney undertook: to have a patent search conducted on June
4, 1964,
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In May of 1984, Taguino discnssed with representa-
tives of Marc Tool Company the building of several
component parts for his proposed device and had, before
that time, an excellent idea of what the construction of
such a product would cost. He contacted Colonial Rub-
ber Company before July 15 regarding component nubber
parts as well as had conversations with Bertin Rubber
[**19] and several other suppliers or potential suppliers
of component parts and services in May and June of
1984. At fhe same time EPT's employee Mr. McClendon
was checking on laboratories which could perform tests
on rubber products and in May of 1984 Taquino dis-
cussed with Pittsburgh Testing Laboratory the testing of
a prototype product,

Further, Taquino conducted a market survey and
made the information of that survey availdble to Mr.
Gasser with Cooper Tire Company. He also discussed
the results with Mr. Van Camp of TMR.,

As above noted, TMR -decided to cease fabrication
before July 15, 1984 which had the potential to reduce
Taquing's commissions and would do away with much of
his duties as fabrication supervisor. While their contract
made Taquino Manager of Fabrication, it had no express
requirement that TMR remain in the fbrication business.
Further, it assigned his contract to AIMS which then
hired an engineer whose duties could duplicate much of
Taquino's fabrication management responsibility. Addi-
tionally, some of Taquino's customers, notably the Ami-
1ol account, were transferred to AIMS on the basis that
their places of business were in Houston. The Taquino-
TMR confract provided [¥*20] for this. This matter was
ultimately resolved, however, by a sharing of commis-
sions between himself and ATMS.

There was some delay in the payment of commis-
sions-due Taquino, Additionally some commissions were
reduced (Taguino Exhibit 134) but this was permitted by
Paragraph 4 of fheir contract. TMR confioued to accept
Temneco orders via Taquino for sales made m April and
May of 1984. Payment was received by TMR after July
15, 1984 and it did not pay commission to Taguino be-
-cause it considered he had violated the contract with it by
being 11 competition with it.

B. Afier uly 15, 1984

As above indicated, TMR has not paid certain com-
TiSSIOns.
i ¢ [*1496] Taquino used advertising materials and

draivmgs identical to TMR materials and made sales of
lug product in direct competition with TMR.

'm—.& V. [The facts as to the Patent and fhe possible
gngement imvolving the rival emergy absorbing cells
are’omitted from this printing.]

VL. Test of E”I Cell

ADMS, through an intermediary, purchased an EPI
shock cell and sent it to Pittsburgh Testing Laboratories
where it ordered the cell subjscted to 2 400,000 pound
axial load pushing inward on the inmer pipe [**21]
member or a deflection inward of the inner member of
twelve inches, whichever first occurred. The laboratory
report (EPT Exhibit 80, TMR Exhibit 53) indicates that
the 400,000 limit was reached after ten and one-half
inches of axjal deflection. An inspection window was
then cot in the ouier cylinder of the cell by TMR, a nib-
ber sample was taken from the compression rings inside
and photograjths were taken showing the cell, tears in the
compression rings and some distortion of the rings as
well as a bent steef plate. ATMS later circulated copies of
these photographs to six persons in the industry contend-
ing that they ‘were photographs of the EPI cell which had
failed in normal use.

There wzs no-evidence adduced of the specific loss
of any given sale or opportumity to bid or apy monetary
damage resuliing from the display of'the photographs.

The cowt 1s convinced that the purpose of AIMS
and TMR was to test the EPI ¢ell to failure.

Taguino learned that the photographs were being
circulated as depicting an EPI cell which failed in normal
nse and contucted an executive of TMR who agreed to
bave the practice stopped. He took steps to accomplish
this and, afte: some time, the circulation [**22] of the
photographs terminated. The photographs were only
shown to representatives of Omega, Texas Eastern, CBS
engineers, Kerr McGee, Service Machine and Supply
Company, Inc., and Guif Oil Corporation. It was not

uncommon in the indestry for pictures of competitors

allegedly failsd -$hock cells to be displayed to potential
cusiomers.

V. Deceptive Advertising

TMR and ATMS contend that Taguino and EPT have
been guilty of deceptive advertising,

The EPI sales brochure (TMR Exhibit 30) depicts
the compression cell as containing 4 continnous cylnder
of ribber. It in fact contains four rubber "dontits”. There
appears to be a discrepancy in the deflection Limit be-
tween what i3 stated in the brochure and what is indi-
cated in the graphs and load deflection curves in the -bro-
chure.

The drawing of a typical bridge shde pad and a typi-
cal isemetric boat landing wsed by EPI and Tagquino to
solicit sales of these items appear to be exatt or almost
exact replicas of drawings TMR had done by McDermott
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Engineering and Brown & Root and which came into
Tagquing's possession while he was employed by TMR.

There is no evidence that anyone in the industry has
been significantly mislead by [¥*23] any inaccuracy or
apparent inaccuracy in EPI literature.

All the items advertised in the EPI brochure are not
carried In stock. While this is not stated in the brochure,
it 1§ in the natore of the items that a customer would ex-
pect that the majority of them would be custom engi-
neered to the customer's uses.

There is no evidence that EPI equipment sold to cus-
torners has not performed substantially in accordance
with the specifications contained in the sales materials.

The evidence is unclear, and thérefore TMR and
ATMS have not borne the burden of proof, that the TMR
Exhibit 45 dated June 27, 1983 of a typical bridge shide
pad was in fact drawn in 1983 although it is typical of
the device offered by TMR. -

The boat landing drawing used by EPI is likewise
typical of that previously offered by TMR. However,
TMR no longer offers this product not because of any
action by EPI, but because it is no longer hicensed by
Eddie Guilbean, inventor of the "torque ring" to manu-
facture and sell that item. [*1497] The Teledyoe draw-

ing does not contain any notice of copyright and indeed |

there 18 no copyright thereof.

Fipally, there 1s no showing that any misrepresenta-
nen, if indeed mdsrepresentations [¥¥24] exist, or loss of
any TMR customer to EPI is due to false advertising.
There 1s no showing of material deception.

VII. Conversion of Property

In addition to the findings previously made, the
court finds that TMR. was not deprived of any drawing or
other property whatsoever. To the extent that such may
have been used by Taquino and EP, the use thereof was
not thereby deprived to TMR and ATMS.

IX. Sherman Act

Taquine .and EPT contend that TMR and AIMS have
violated §§ 1 and 2 of the Sherman Act.

The only evidence as to the relevant market was tes-
timbny -of Earl Spicer, Internationa! Vice President of
Mafine Sales for Regal Rubber Company, a competitor
of FMR and EPL He testified that in 1985 TMR had 50-

559 of the Gulf market; Regal Rubber Company had 15-
O‘%, Marine Rubber Company had 15-20%. The re-
g percentage was presumably held by Taquino
ant‘s?,EPI and any others who may be in the market.
Wdrldwide he stated that Regal and Marine controlled
the majority of the market and TMR the minority share.

No other evidence regarding relative market or market
share was produced.

No evidence was produced as to damages caused by
anti-trust violations, if indeed [**25] there were any, or
loss ofjobs or opportunity io bid jobs as a result thereof.

AIMS filed suit against Taquino and EPI in the state
courts of Texas. Pefendants removed fo the United
States District Court for the Southemn District of Texas
which then trarsferred to this court and this proceeding.

The other suits noted m the caption hereof by TMR
are pending.

The previous findings made relative to the tests ron
on EPT's cell are relevant to this claim. Certain other pat-
ent infringement claims reflected by the- ple.admgs herein
have been voluntarily discontinued.

- AIMS 15 an mdepsndent contractor and does ot
constitute a single economic entity with TMR.

X. Misappropriation of Trade Secrets

Although originally contending that Taguino misap-
propriated nwnerous trade secrets, these claims were,
during the course of the trial, reduced to claims concern-
ing the conductor guide stabilizer and that Taguino used
his knowledge gained while under contract to TMR and
AIMS of upcoming jobs in order to make competing bids
for those jobs.

There is 10 evidence that other competitors of TMR
did not have tae same job information and were not able
10 and did not in fact bid the same [**26] jobs.

Likewise no evidence was presented showing that
the condnctor gmide stabilizer was kept confidential from
anyone outside TMR. In fact, Exxon personnel were in-
timateély involved 1o its testing.

CONCLUSIONS OF LAW

_ This cowt is vested with jurisdiction becanse of the
diversity of citizenship of the parties.

L. Nature ana Validity of Taguino-TMR/AIMS Contract

Non-competition agreements are not enforceable
against employees unless the employer has expended
substantial stms training the employee, or unless the
emplover has so advertised the emplovee's relationship
with the procust or service as to make the purchasing
public equaiz the two. LaRev.StatAnn. art. 23:921
(West 1986); Orkin Exierminating Co. v. Foti, 302 So.
2d 593 (La.1774); Commonwealth Life Ins. Co. v. Neal,
669 F.2d 300 (5th Cir.1982).

However, Taquino was not an employse but was an
independent contractor and such agreements are enforce-
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able as to him [*1498] if not upreasonable [**27] in
some respect. Simpson v. Kelly Services, 339 So. 2d 490
(2nd Cir.1976); see also-Gold and Suckle, Inc. v. Suckle,
et al, 335 So. 2d 713 (2nd Cir.1976), writ den. 338 So.
2d 700 (1976). Their contract provides that if TMR ter-
minates the agreement Taqumo 1s free to compete. How-
ever, if Taquino terminates he is preclhuded for a period
of two years from selling any competitive rubber prod-
ucts and from associating with & competitive company.
The two vear period is reasonable. Gold, supra.

There is no ferritorial limitation in the non-
competition clause. A restnictive covenant which con-
tains no terriforial limitation is unreasonable as written,
and cannot be enforced in accordance with its terms. See
Moorman & Givens v. Parkerson, 127 La. 835, 54 So.
47, 34 So. 47 (1911); accord Merrill, Lynch, Pierce,
Fenner & Smith v. Stidham, 658 F.2d 1098, 1101 (5th
Cir.1981) (Georgia law); Kutka v. Temporaries, Inc., 568
F. Supp. 1527, 1536 (S.D.Tex.1983).

This finding makes [**28] it unnecessary to con-
sider whether there is consideration for the agreement
See Gold, supra.

The provision of the contract prohibiting Taquino
from competing with TMR/ATMS following termination
1s not enforceable.

II. Commissions Due Taguino

Issues of the amount which might be due Taguino
under his contract with Teledyne/AIMS and all other
questions of amount of damage were reserved for a latter
date, Taquino's right to claim commissiors is determined
in connection with Item 10 hereof

. Validity of the 474 Fatent
.. The 474 patent is vahd.

TV. Has the 474 Patent Been Misused?

Taquino/AIMS argue that the 474 patent is unen-
forcedble because thas suit for its infringement is baseless
and constitutes misuse. The suit itself and the difficolty
this court has had in sorting out the matter spedk clearly
that the claims of infringement of the 474 patent are not
without ample feundation in fact and law. The bringing
of fhis lawsuit does not constitute misuse of that patent.

Vi ;S‘kennan Act Violations

; a. Monopoly

< Taquino/EPI contend that TMR/AIMS have prose-

clgd these claims of patent infringement and trade
[*¥29] secret appropriation in bad faith in an attempt to
monopolize the indusiry in violaton of 15 US.C. § 1.

To be sucsessful Taquino/EPI must prove specific
mtent of TMR/AIMS to monopolize; that they took steps
to achieve this result; and that the scheme had a danger-
ous probability of success. North Mississippi Communi-
cations, Inc. v. Jones, 792 F.2d 1330 (5th Cir.1986);
Dimmitt Agri Industries, Inc. v. C.P.C. Iniernational,
Inc., 679 F.2d 516 (5th Cir.1982) and cases cited therem.
They must provide sufficient evidénce to define the reje-
vant geographic and product market. Dimmiff, supra at
325, This requirement relates io the "dangerous probabil-
ity" factor. The: evidence produced in this case relative fo
market (pps. 2..19-2120 supra) falls far short of that goal.
If anything, it shows that TMR/ADMS do not have the
power to control price or to exclude competition.

Prosecunicn of this infringement claim as to the 474
patent, a valid patent, is not in bad faith (see § 6, infra).
‘While two other patents were [**30] - also onginally -
cluded, the evidence has shown that claims relative to
them were dropped from the suit within a reasonable’
time after dissovery showed no offending device had
been built. Ttis can hardly be said to be in bad faith.
Proof that the allegations were wrong falls far short of
the proof of iatimidation. The authority relied upor by
Taquino/AIMS is application omnly to unfounded suits
brought in bac’ faith. That is not the case here.

As to the adllegation that TMR/AIMIS brought the
trade secret claims for the purpose of monopolizing the
market the evidence is grossly insufficient. This Court
finds that the claimed trade secrets are not in fact trade
secrets. {See IX, [*1499] infra). But this dlone is insuf-
ficient to establish a Sherman Act violation. As noted
there is no evidence of mtent to monopolize, and no evi-

dence that such a scheme, if it exxstch had a dangerous
probability of success.

b. Restraint of Trade

Taquino/iZPI contend that TMR/AIMS have con-
spired to rest:ain trade by the same basic actions they
argue establisbed an attempt to monopolize. No discus-
sion of the law relative to this issue is found in the pro-
posed conclusions of law submiited [¥*31] by counsel
jeading the court o believe that this coniention has been
abandoned, E.owever, counsel have sought to raise, ar-
gue, and contand for every conceivable issue in this case
so the failure to refer to the applicable law will be cred-
ited mersly to oversight.

To prevail, Taguino/EP] must prove an agreement
between TME/ATMS which unreasonably restrains trade
to their detriment. J.T. Gibbons, Inc. v. Crawford Fitting
Co., 704 F.2d 787, 791 (5th Cir.1983). The only agree-
ment proven between TMR and AIMS makes AIMS
distributor of TMR products and responsible for any fab-
ricatior. It is also proven they worked together in festing
the EPI cell end in circulating the photos thereof. There
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is absohiely no evidence that these concerted actions
resirained frade. As noted above, the evidence of relative
market is necessary and in this case insufficient. Sports
Center, Inc. v. Riddell, Inc., 673 F.2d 786, 790-781 (5th
Cir.1982).

Claims of Sherman Act violations are not proved.

VL Infringement )

The devices are not equivalent There is no in-
fringement.

VI Viclation of Louisiana Unfair Trade Practices and
Consumer Protection Law [**32]

All parties claim. the other has violated the Louisiana
Unfair Trade Practices and Consumer Protection Law
(La.Rev.Stat. Ann. 51:140] et seq. (West 1987)). The

Taquino/EP] claim cameby way of oral motion fo amend .

made at the commencement of trial. There 1s no justifica-
tion for ratsing this as a separate 1ssue at the last moment
and 1t will not be considered. Earlie v. Jacobs, 745 F.2d
342 (5th Cir.1984); Ross v. Houston Independent School
District, 699 F.2d 218 (5th Cir.1983); Pan-Islamic
Trade Corp. v. Faxxon Corp., 632 F.2d 539 (5th
Cir.1980); Daves v. Payless Cashways, Inc, 664 F.2d
1622 (5th Cir. 1981).

TMR/AIMS argue that Taguino was goilty of unfair
trade practices when he, while still under contract with
them, solicited their customers and developed his com-
peting device. Taquino/EPI begged the question by arga-
ing that he had the right to do these fhings after be termi-
nated his contract.

Upfair trade practices are not defined by the statute.

The definifion is left to courts to be established on a case
by [**33] casebasis. Dufauv. Creole Engineering, Inc.,

465 So. 2d 752 (LaApp 1985); Roustabouts, Inc. v.
Hamer, 447 So. 2d 543 (La App.1984). A practice is un-
fair when it offends established public policy, and when
the practice is immoral, unethical, oppressive, unscrupu-
lous or substantially injurious to consumers. Coffey v.
Peoples Mortgage & Loan of Shreveport, 408 So. 2d
1153 (La App.1981). Therefore, TMR/AIMS must prove
some element of fraud, misrepresentation, deception, or
other unefhical conduct on the part of Taguino. Dufau
supra at 758. Taquind's action before July 15, 1984 look-
mgfoward devéloping his own competing product, get-
ting his company on the Tenneco list of approved ven-
dots and patenting his own device, while perhaps not so
cg@glous as the conduct in Dufau and Roustabouts su-
pra, constitutes unethical, deceptive conduct and was a
brgaiésh of his duty to his principals under their contract.
While he may have had every right to do those things
afiér his contract was terminated, he bad ne rght i do so

before. He thereby violated La Rev. Star.Ann. 51:1401, et
seq.

[*1500] [**34] VIIL Lanham Act Fiolations

TMR/AIMS contend that Taguino/EPI violated 15
US.C. § 1125(s) by making false descriptions or repre-
sentations in their advertisements in that they:

(1) Depict their device as baving a single
rubber cylinder when it in fact consists of
four rubber donuts.

(2) Depicted twelve inch deflection capa-
bility waen eleven and one-half inches of
deflection 1s the maximum possible.

(3) Used Teledyne drawings to depict
bridge slide pads and boat landings.

(4} Over represented the mumber of prod-
ucts available.

(5) Adverused TMR's customers as EPI.
Ccusfome:Ts.

To suceeed it must be proved that:

(1) Taquine/EPI made a false statement of fact about
their product; (2) statements deceived or had the capacity
to deceive a substantial segment of poteniial customers;
(3) the deception is material, in fhat it is likély to influ-
ence the purchasing decisien; (4) Taquino/EPI caunsed its
products - t0 enter interstate commerce, and (5)
TMR/AIMS has been or is likely 1o be mnjured as a result.
Skil Corp. v. Kockwell International Corp., 375 F. Supp.
777, 783 (N.D.IIL1974). [**35)

Assuming without deciding that the above five alle-
gations were proved, this court finds that:

A, The deceptions were not materidl in that they
were not likely to influence the purchasing decision.

B. The sitatements did not acteally decetve nor did
they have the capacity to deceive a substantial number of

‘potential buyers.

C. The alleged false and deceptive "advertising” is
not the type of activity the Lanham Act was designed te
prevent.

TMR/AIMS simply have not produced evidence to
support the claims that potential buyers would be influ-
enced by any of the alleged false advertising. The bridge
slide pad and boat landing drawings are generic illustra-
tions not design drawings of specific products. Each is
custom built 10 the customers specifications. The buying
public 18 aware of this. Additionally, no promise was
riade in the advertising maierial that all items were in
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siock and on the shelf Any buver would have lnown
that many iteros had to be fabricated on an order by order
basis bacause of their nature. They were not, therefore,
likely to be mislead. The fifth allegation refers to infor-
mation given only © Tenneco and does not, in this
court's opinion, constitate advertising [**36] as that
term: is used in the Lanham Act.

This court can find no Lanbam Act violation.

IX. Appropriation of Trade Secrets

TMR/AIMS contend design and fonction of their
conductor stabilizer and knowledge of jobs which wonid
soon be let are trade secrets misappropriated by Taquino
giving rise to a violation of La.Rev.Stat.Ann. 51:1431 ef
seq.

Trade secret 15 defined in § 1431, in pertinent part,
as follows:

"Trade secret" means information . . . that:
{a) derives mdependent economic value, -
actual or potential, from not being gener-
alty known 1o and not being readily ascer-
tainable by proper means by other persons.
who can obtain economic value from its
disclosure or use, and (b) 1s the subject of
efforts that are reasonable under the cir-
cumstances fo maintain its secrecy.

Insofar as knowledge of which jobs would be core-
ing up in the future for bid, TMR/AIMS bave made no
showing that others in the infustry did not have the same
information and were not in posifion to bid in competi-
tion with them. Nor have they made a showing of any
efforts made by TMR/AIMS [**37] to keep ‘this infor-
mation confidential. This information, therefore, has not
been shown to be a trade secret.

Likewise, no evidence establishes that information
pertaining to the conductor guide stabilizer was the sub-
ject of any effort at all to maintzin its secrecy. In fact, the
gvidence establishes that Exxon employees wers inti-
mately mvolved m the testing and perfection of the de-
vice and [¥1501] there is an absolute void of evidence
showing effort to maintain secrecy. Accordingly, this
infofmation is not a trade secret.

X.E?mac’h of Contract

.ﬂgifl“a,quino/‘EPI claim TMR/AIMS breached the con-
tragg of January 1, 1983 by assigning some of his cus-
tomérs to ATMS, by assiening his contract from TMR to
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AIMS, by terminating fabrication, and by failure to pay
coOmmMissions.

TMR/AIM 3 claim Taguino breached the contract by
developing his compsting produnct while under contract,
by sohciting T'MR customers while under contract, and
by converting its trade secrets and other property to his
nse.

This couvrt hag earlier determined that assignment of
the contract by TMR to ATMS was not a breach and finds
nothing in the evidence presented at trial to cause it to
change that opinion. [**3§]

No provision of the contract obligated TMR to re-
main in the fabrication business and counse] points to no
law which requoires it. The contract expressly afforded
the right to reassign customers and readjust commissions
in the manner that was done.

As noted below, this court finds that Taquino
breached the contract. Having done so, he cannot claim
the benefits of 1t to afford himself commissions coming
due following his breach,

The contract forbade Taguind from representing a
competing conpany prior to termination. This is a valid
provision. By Jesigning and seeking o patent and build
his own compzting device, and by tdking steps to have
his company zdded to the approved vendor list of Ten-
neco, TMR's best customer, Taguine did breach his con-
tract. See, e g, Dufau, supra.

Further, Taguino used TMR drawings in his sales
materials. The contract properly probibited this. The
right to claim “his breach of contract is not preempted by
the copyright laws. Universal Gym Eguipment, Inc. v.
Atlanfic Health & Fitness Products, 229 US.P.Q. (BN4)
335 (D.Md.]1985). [**¥39] 17 U.S.C. § 301 only preempts
rights équivalent to the exclusive rights within the pen-
eral scope of ‘the copyright law. A right is equivalent if
the mere act of reproduction, distribution, or display in-
fringes it. 17 US.C. § 106, Allied Artists Pictures Corp.
v. Rhodes, 496 F. Supp. 408 (5.D.Ohio 1980), aff'd, 679
F.2d 656 (6th Cir.1982); Harper & Row Publishers, Inc.
v. Nation Enterprises, 723 F.2d 195 {2nd Cir.1983). This
action for breach of contract involves an element in addi-
tion to mere reproduction, distribution or display: the
contract promise made by Taguino, therefore, it is not
preempted.  Smith v. Weinstein, 578 F. Supp. 1297
(S.D.N.Y.1985), affd 738 F.2d 419 (2nd Cir.1884);
Nimmer, Ninsner on Copyright, 16.04[C] 1985).

TMR/ATAS further contend that Taquino is guilfy
of the quasi cffense of conversion because of his use of
the engineering drawings in question. This claim wouild,
however, appzar to be preempied. Thers is no evidence
that TMR was deprived physically of its property. The
evidence 15 stxply that the property was used [**407 by
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Taguino/EPI in that they reproduced, distributed and
displaved it. There is therein no element in addition to
those covered by the copynght laws. 17 U.S.C. § 301,
Schuchart & Associates Professional Engineers, Inc. v.
Solo Serve Corp., 340 F. Supp. 928 (W.D.Tex.]1982).

X1. Product Disparagement

While originally contending a cause of action for
product disparagement, counsel have songht to now
make it imto libel, slander and defamation. The facts
found do not address themselves to 1ssues other than the
product itself.

The elements of the offense of produnct disparage-
ment are publication, with malice, of false allegations
concerning the property or product, and the causing of
pecuniary harm. System Operations v. Scientific Games
Development Corp., 555 F.2d 1131 (3rd Cir.1977); Re-
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statement (Second) of Torts, § 623(4); W. Prosser, The
Law of Torts, 919-922 {4th E4.1971).

In this case, there is no evidence of pecuniary harm.
It 18 true that the 1ssne of damages, if any, io any partieg
were [¥1502] reserved for latter frial but this did not
relieve of the burden to prove a nexis between the al-
leged [**41] disparagement and some loss of business,
not necessarily in terms of dollars and cents. In fact, an
attempt was made to establish this fact, but all that evi-
dence showed “was that the persons to whom the alieg-
edly disparaging photographs were shown simply called
on Taquino for an explanation. While it is clear to this
court that an effort was made io disparage the product in
that the prodnc: was tested to failure, in a manner which
had nothing to do with whether or not it infringed upon
the patent and photographs of the result were circulated
accompanied by the statement that the cell had failed in
normal use, there is no evidence of a nexis between this
activity and anv loss of buginess. . . .
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OPINION BY:
FRIENDLY

OPINION:
[*824]

A ltayman would doubfless be surprised to learn that
an action wherein the purported sole owner of a copy-
Tight alleged that persons claiming partial ownership had
recorded their claim in the Copyright Office and had
warned his licensees againgt disregarding their interests
was not one ‘arising under any Act of Congress relating
o * * * copyrights' over which 28 US.C. § 1338 gives
the Federal courts exclusive jurisdiction. Yet precedents
going back for more than a cenmry teach that Jesson and
lsai{ﬁus to affirm Judge Weinfsld's dismissal of the com-
plépt.

i-The litigation comcerns four copyrighted songs; we
shfati state the mib of the matter as alleged in the com-
plaint without going into details irrelevant to the jurisdic-
tional issue. The music for the songs was composed by

[**2] Vincen: Youmans for use in a motion picture,
'Flying Down to Rio, pursuant fo a contract made in
1933 with RKO Stadios, Inc. He agreed to assign 1o
RKO the recordation and certain other rights relating to
the picture during the existence of the copyrights and any
renewals. RKC was to employ a writer of the lyrics and
o procure the publishing tights mn these for Youmans,
who was 'to pay said lyric writer the usual and customary
royalties on shoeet music and mechanical records.' Subject
to this, Youmens could assign the publication and small
performing rights to the music and lyrics as he saw fit.
In fact RKO employed two lyric writers, Gus Kahn and
the defendant Bdward Ehscu, who apreed to assign 1o
RKO certain 1ights described 1o 2 contract dated as of

‘May 25, 1933, Max Dreyfus, principal stockholder of

the plamtiff Harms, which bas succeeded to his rights,
acqurred Yourians' reserved rights io the music and was
his-designes for the assignment with respect to the Iyrics.
Allegedly - und his denia) of this is a prime subject of
dispute — Eliscu then entersd into an agreement dated
Tune 30, 1933, assigning hig rights to the existing and
renewal copyr.ghts to Dreyfus in return [**3] for certain
royalties.

When the copyrighis were about to expire, proper
renewal applications were made by the children of You-
mans, by the vidow and children of Kahn, and by Eliscu.
The two former groups executed assignments of their
rights in the renewa] [*825] copyrights to Harms. But
Eliscu, by an instrument dated February 19, 1962, 1e-
corded in the Copyright Office, assigned bis rights in the
renewal copyiights to defendant Ross Jungnicksl, Inc.,
subject o .a judicial determination -0f his ownership.
Thereafter Elisci's lawver advised ASCAP and ome
Hamry Fox - respectively the agents for the small per-
forming rights and the mechanical recording hcense fees
-~ that Elisce had become vested with a half mterest in
the remewal copyrights and that any future payments
which faileé > reflect his interest would be made at their
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own 1isk; at the same time he demanded an accounting
from Harms. Finally, Eliscu brought an action in the
New York Supreme Court for a declaration that he
owned a2 one-third interest in the renewal copyrights and
for an accounting.

- Harms ther began the instant action i the District
Court for the Southern District of New York for equita-
ble and declaratory [**4] relief against Eliscu and Jung-
nickel. Junsdiction was predicated on 28 U.SC §
1338, plaintiff alleged its own New York incorporation
and did not allege the citizenship of the defendants,
which concededly is in New York. Defendants moved to
dismiss the complaint for failore to state a-claim on
which relief can be granted and for lack of federal juris-
diction; voluminous affidavits were submitted. The dis-
trict conrt dismissed the complaint for want of federal
jurisdiction, 226 F.Supp. 337 (1964).

In line with what apparently were the argumients of
the parties, Judge Weinfeld treated the jurisdictional is-
sue as turning solely on whether the complaint alleged
any act or threat of copyright infringement. He was right
in concluding it did not. Infungement, as used n copy-
right law, does not include everything that may impair
the valwe of the copyright; it is doing one or more of
those things which § 1 of the Act, /7 USC § I, re-
serves exclusively to the copyright owner. See Nimumer,
Copyright §§ 100, 141 {(1963). The case did not even
ratse what has been the problem presented when a defen-
dant licensed to use a copyright [*¥5] or a patent on
cerfain terms is alleged to have forfeited the grant; in
such cases federal jurtsdiction is held io exist if the plain-
tiff has directed his pleading againgt the offending wuse,
referring to the license only by way of anticipatory repli-
catjon, but not if he has sued to set the license aside,
seeking recovery for unauthorized use only incidentally
or not at all. See Chief Jusfice Taft's review of the cases
in Luckett v. Delpark, 270 U.S. 496, 46 S.Ct. 397, 70
L.Ed 703 (1926); and Hart & Wechsler, The Federal
Courts and the Federal System, 754-58 (1953). Here
neither Eliscu nor Jungnickel had used or threatened to
use the copyrighted material; their various acts, as the
district judge noted, sought to establish their ownership
.of the copyrights Dy judicial and admintstrative action,
inciuding notice to the parties concerned.

However, the jurisdictional statute does not speak in
teems of infringement, and the undoubted truth that a
clafo for infringement 'arises undet' the Copyright Act
daks not estdblish that nothing else can. Simply as a
ma!te:r of language, the statatory phrasing would not
cd‘r_ﬂpul the conclusion that an action 10 determine who
OWBS a copyright [*¥6] does not arise under the Copy-
-ﬁh't Act, which creates the federal copyrnght with an
}mﬁhsd right to license and an explicit right to assign.

But the gloss aiforded by history and good sense leads to
that conclusion as 1o the complaint in this case.

Although Chief Justice Marshall, construing the
‘arising under' langnage in the comiext of Article III of
the Constitution, indicaied in Osborn v. Bark of the
United Stares, 9 Wheat 738, 22 U.S. 738, 822-827, 6
L.Ed. 204 (18.24), that the grant exiended to every case in
which federal law furnished a necessary ingredient of the
claim even though this was antecedent and unconiested,
the Supreme Court has long given a narrower meaning to
the "artsing under’ language in statuies defining the juris-
diction of the lower federal courts. Romero v. Interna-
tional [*826 Terminal Operating Co., 358 U.S. 354,
379 n 51, 79 8.Ct. 468, 3 L.Ed 2d 368 (1959); Mishkin,
The Federal 'Question' in the Disinct Courts, 53
Colum.L Rev. 157, 160-63 {1953). If the ingredient the-
ory of Article Il bad beep carried over to [**7] the gen-
eral grant of federal question jurisdiction now contained
in 28 US.C. § 1331, there wouid have been no basis —
to take a welknown example -- why federal courts
should not hzve jurisdiction as to all chsp'utes over the
many westerr land titles originating in a federal patent,
even though the controverted questions normally are of
fact or of local land law. Quite sensibly, such extensive
jurisdiction has been denied. Shoshone Mining Co. v.
Rutter, 177 U.S. 505, 20 S.Ct. 726, 44 L.Ed, 864 (1900).

The cases dealing with statotory jurisdiction over
patents and copyrights have taken the same conservative

' line, The prcbiem apparently first reached the Supreme
-Court in Wilson v. Sanford, 10 How. 99, 51 U.5. 99, 13

L.Ed 344 (1850), under the Act of July 4, 1836, § 17, 5
Stat. 17, whach allowed appeal io the Court, irrespective
of the amount, in actions 'arising under' the patent laws.
The suit aimed to prevent use of a patented invention by
a licensee who allegedly had failed to comply with the
terms of the license and thus had forfejted its rights:
Chief Justice Taney, dismissing the appeal, held the stat-
ute inapplicable [**8] to 2 dispute as to license or con-
rract rights vhich 'depended altogether upon fhe ruleg

" and principles of equity, and in nc degree whatever upon

any act of Congress concerning patent rights.' The same
principle was applied, and sometimes stated less caw-
tiously, in decisions construing later legislation gramting
the federal courts exclusive jurisdiction of all suits ‘aris-
ing under' the patent or copyright laws of the United
States. Act of July &, 1870, §§ 55, 106, 16 Stat. 206,
215; Rev.Stal. §§ 629 Ninth and 711 Fifth (1875); Judi-
cial Code of 1911, §§ 24 Seventh, 256 Fifth, 36 Stat.
1092, 1161. To take one of many examples, the Court
said in New Marshall Engine Co. v. Marshal] Engine

Co., 223-U.S 473, 478, 32 S.Ct. 238, 239, 56 L.Ed. 513
(1912):

‘The Fedaral courts have exclusive jurisdiction of all
cases arising under the patent laws, but not of all ques-
4 P q
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tions in which & patent may be the subject-matter of the
controversy. For courts of a state may try guestions of
title, and may construe and enforce contracts relating o
patents. Wade v. Lawder, 165 U.S. 624, 627, 41 LEd
852, 17 Sup.Ct.Rep. 425

Just as with western land titles, the federal grant
[**9] of a patent or copyright has not been thought to
infuse with any national inferest a dispute as to owner-
ship or contractual enforcement turning on the facts or on
ordipary principles of contract law. Indeed, the case for
an unexpansive reading of the provision conferring ex-
clusive jurisdiction with respect to patents and copyrights
has been especially strong since expansion would entail
depriving the state courts of any jurisdiction over matiers
having so little federal significance.

In an endeavor to explain precisely what suits arose

under the patent and -copyright laws, Mf. Justice Holmes

stated that '(a) suit arises under the law that creates the
cause of action’; in the case sub judice, injury to 4 busi-
ness involving slander of a patent, he said, ‘whether itis a
wrong or not depends vpon the law of the Staté where
the act is done' so that the suit did not aris¢ under the
patent laws. American Well Works Co. v. Legne &
Bowler Co., 241 U.S. 257, 260, 36 S.Ct. 585, 586, 60
L.Ed 987 (1916). The Holmes 'creation' test explains the
taking of federal jurisdiction in a great many cases, nota-
bly copyright and patent infringement actions, both
clearly authorized by the [¥*10] respective federal acts,
17 US.C § 101 35 US.C. § 28], and thus unques-
tionably within the scope of 28 U.S.C. § 1338, indeed,
in the many infringement suits that depend only on some
point of fact and require no construction of federal law,
1o other explanation may exist.

[*8271 Harms' claim is ot within Holmes' defini-

tion. The relevant statutes create no explicit right of ac-

tion to enforce or rescind assignments of copymghts, nor
does any copyright statte specify a cause of action to fix
the locus of ownership. To be sure, not every federal
cause of action springs from an express mandate of Con-
gress; federal civil claims have been ‘inferred’ from fed-
eral statutes making behavior criminal or otherwise reguo-
lating it See, e.g., Tunstall v. Brotherhood of Locomo-
ttve Firemen, 323 U.S. 210, 65 S:Ct. 235, 89 L.Ed 187
(1944); Reirmeister v. Reitmeister, 162 F.2d 691 (2 Cir.
1947}; Note, Implying Civil Remedies From Federa}
Regulatory Statutes, 77 Harv.L.Rev. 285 (1963). Suck
sta’cutcs invaridbly impose a federal duty and uvsually
créate some express remedy as [¥*11] ‘well, while the
rclb\?ant copyright provision merely authorizes an as-
siggment by written instrument, 17 U.S.C. § 28. Ttis true
tha‘L although this difference carries the present case out-
sx&” the classic doctrine of implied remedies, see Re-
stattment, Torts § 286 (1934}, expansion may not be
foreclosed where appropriate, of. Wheeldin v. Wheeler,

373 U.S. 647, 661-663, 83 S.Ct. 1441, 10 L.Ed.2d 605
(1%63) (Brennan, J., dissenting); we would not be under-
stood, for example, as necessarily agreeing with the 1m-
plication of Republic Pictures Corp. v. Security-First
National Bank 197 F.2d4 767, 770 (9 Cir. 1952), that
federal junisdiction would not exist if a complaint alleged
that & state declined to enforce assignments of copyright

vaiid under federal law. But no such case is here pre-
sented.

It has conre to be realized that Mr. Justice Holmes'
formula is more useful for inclusion than for the exclu-
sion for which it was intended. Even though the claim is
created by state law, a case may 'arise under' a law of the
United States if the complaint discioses a need for de-
termining the meaning or application of such a law. The
path-breaking opinion [¥*12] to this effect was Smith v.
Kansas City Title & Trust Co., 255 U.S. 180, 41 S.Ct.
243, 65 L.Ed. 577 (1921}, pointedly rendered over a dis-
sent by Mr. Justice Holmes, 255 U.S. at 2]13-215, 4]
§.Ct 243, A recent application of this principle io 28
US.C. § 1333 is De Sylva v. Ballentiné, 351 U.S. 570,
76 8.Ct. 974, 100 L.Ed. 1415 {(1956), where the Supreme
Court decided on the merits a claim to partial ownership
of copyright renewal terms. Since there was no diversity
of citizenship and no infringement, the only, and a suffi-
cient, explanation for the taking of junsdiction was the
exisience of two major questions of construction of the
Copyright Act. 11 But Barms likewise does not meet this
test. The crucial issue is whether or not Eliscu execuied
the assignmen: to Dreyfus; possibly the interpretation of
the initial May, 1933, coniract is also relevant, but if any

. aspect of the suit requires an interpretation of the Copy-

right Act, the complaint does not reveal it. n2

Having thus found that appropriate pleading of a
pivotal question of federal law may suffice to give fed-
eral jurisdiction even for a ‘state-created' claim, [**13]
we cannot hal: at guestions hinging -only on the language
of the Copyrizht Act. For a new and dynamic doctrine,
taking its maipe from Clearfield Trust Co. v. United
States, 318 U.S. 363, 63 8:Ct. 573, 87 L.Ed. 838 (1943),
mstructs us fhat even in the absence of express statute,
federal law mway govern ([*828] what might seem an

issue of local law because the federal interest is domi-

nant. Sola Elec. Co. v. Jefferson Elec. Co., 317 U.S. 173,
175-176, 63 &.Ct. 172, 87 L.Ed. 165 (1942), is relevant
here, not only for its holding that the radiations of the
apfitrust laws governed an estoppel question in a patent
license case bat also for the Court's unwillingness to say
whether the estoppel rale would have been local’ or ‘fed-
eral’ even if the antitrust laws had not been invoked — a
question which Scott Paper Co. v. Marcalus Mfe. Co.,
326 U.S 249, 255, 66 SCt 101, 90 LEd 47 (19435),
apparently seitled in favor of federal principles. If this
‘federal comumion law' governed some disputed agpect of
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a claim io ownership of a copyright or for the enforce-
ment [¥*14] of & license, federal junisdiction might fol-
low —- though one would wish to consider whether this
might be founded on 28 U.S.C. § 1331 rather than on §
1538 and thus be concurrent and require a jurisdictional
amount. But there is not the sightest reason to think that
any legal question presented by Harms' complaint falls m
the shadow of a federal interest snggested by the Copy-
right Act or any other source.

Mindful of the harards of formulation I this
freacherous area, we think that an action ‘arises under’ the
Copyvright Act if and only if the complaint is for a rem-
edy expressly granted by the Act, e.g., a suit for in-
fringement or for the statutory royalties for record repro-
duction, 17 US.C. & 101, <f Joy Music, Inc. v. Seeco
Records, Inc., 166 F.Supp. 549(5.D.N.Y.1958), or asserts
a claim requirjng construction of the Act, as in De Sylva,
or, at the very least and perhaps more doubtfully, pre-
sents a case where a distinctive policy of the Act requires
that federal principles control the disposition of fhe

claim. The [**15] general interest that copyrights, ke .

all other forms of property, should be enjoved by their
frue owner 1$ not enough to meet this last test.

Something should be said as to cases in this circuit
deciding on the merits copyright claims apparently not
mvolving infringement. There has been discussion
whether the assumption of jurisdiction in Ressiter v. Fo-
gel, 134 F.2d 90& (2 Cir. 1943), was properly rested on a
basis similar to that sugpested in this opinien with re-
spect 1o De Sylva, see Cresci v. Music Publishers Hold-
ing Corp., 210 F.Supp. 253, 258-259 (S.D.N.Y.1962);
Nimmer, Copyright § 131.12, at 570-571 (1963). But a
dlance at the complaint in that case, which relied on di-
verse citizenship as well as-on what is now 28 US.C. §
1338, shows that the problem of federal jurisdiction was
hardly troublesome and indicates why it went
unmentioned. The equally undiscussed assumption of
jurisdiction in Fenus Music Corp. v. Mills Music, Inc.,
261 F.2d 577 (2 Cir. 1938), cannot be thus explained,
since there was no diversity, see 156 F.Supp. 753
(SDN.YI957). But the jorisdictional problem was
doubtless [**16] obscured by the msistence of both par-
ties that this action was for copyright infringement, see
156 F.Supp. at 753, and by the surface similarity with
Rossiter v. Vogel, supra, as that case stands in the re-
ports. Whether or not the complaint in Venus presented
-qﬁesﬁons of copyright law sufficient to meet the criteria
we have ouflined - an issue on which we express no
-Q;gimon -~ the complaint hers does not.

?ﬂ Ome more goestion remains, Bell v. Hood, 327 U.S.
628, 66 S.C1. 773, 90 L. Ed. 939 (71946), is often taken as
ﬁ;ﬁluatmg that if 2 complaint comes close snough to pre-
qﬂntmo a federal claim that the court has trouble in de-
ciding that it doest't, dismissal of that claim should be

for ‘failure fc state a claim wpon which relief can be
granied' rathe: than for lack of jurisdiction. Even if we
were to assume that the district judge should have
adopted the fyrmer ground in dismissing the claims al-
legedly created by federal law, his dispesition ought nev-
ertheless be affirmed.  Montana-Dakota Util. Co. v
Northwestern Pub. Serv. Co., 341 U.S. 246, 249-250, 71
S.Ct 692, 95 L.Ed 912 (1951). The only apparent con-
sequence [**17] of Bell v. Hood as applied [*829] o
this case n3 it that if the complaint 13 close enough to the
fine to give 'urisdiction,' the court may have power to
adjudicate 2 'pendent' or ‘ancillary’ state claim. See 327

" U.S. at 686, 71 S.Ct. at 778 (dissenting opinion of Chief

Justice Stone). But a federal court need not try such a
state claim when the non-existence of the federal claim
has been determined on motion prior to trial on the mer-
its, see Hart & Wechsler, supra, at 808 and decisions

" there cited -- and the case against its doing so is particu-

larly strong when, as here, a prior suit for the same relief
is pending in a state court.

Affirmedl,

nl. Although the parties did mot question
federal junsdiction and the Court did not mention
it, the issue had been sharply raised by a dissent
in the Court of Appeals, see 226 F.2d 623, 634 (9

Cir. [955), and can hardly have passed uono-
ticed.

r2. Harms likewise does not bring itself
withia the test by reliance on the provision of §
24 of the Copyright Act that in the case of any
work copyrighted by an eroplover for whom such
work 1s made for hire the proprietor of the copy-
right shall be entitled’ to the renewal rights. The
allocation-of rights under the May, 1933, contract
is govemed by the contract itself, and the com-
plain: snggests no manner in which the construc-

tion of § 24 of the Copyright Act might be rele-
vart. '

[¥*18)

13. There would seem to be no differemce
from the standpoint of res judicata. On either
- method of disposition the court would not have
decicied whether Eliscu had signed the alleged as-
signipent or how his conotract with RKO should
be construed, but would have dacided the insuffi-
ciency of the complaint 1o permit an inferior fed-
eral court to grant relief.
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% [%024] CORRECTED OPINION

éfﬁ This action is browght by Acorn Structures, Inc.,
pintiffiappellant, alleging breack of contract, conver-
sion, and nujust enricliment for the unauthorized use of

its architectiral plans which had been sold, subject io
certain conditions, to the defendant/appeliee, Robert F.
Swantz. Sutject matter jurisdiction rests on diversity of
citizenship, 28 U.S.C. § 1332, plaintiff Acorn being 2
Massachuselts corporation, while defendant Swantz is a
resident of “Virginia. Defendant's motion to dismiss was
[¥*2] grant>d by the district court on each of plaintiff's
three canses of action. The court found that the <laims
for conversion and unjust enrichment failed to state a
claim on which relief could be based. We agree. How-
sver, the ccurt dismissed the breach of contract claim
finding that it had been preempted by federal law, spe-
cifically, the ‘Copyright Act of 1976, 17 US.C. § 301
The principe] issue before us 15 whether the district court
erred in its fudgment that plaintiff's claim for breach of
contract is preempted by federal copyright law. We re-
verse the juc.gment of the district court on this issue.

L
The pertinent facts are not subject to dispute. Acorn

Structures, .. (Acorm), designs homes and seélls the
building materials for those homes. On October 28,

- 1983, Swantz entered inte a "design agreement” with

Acorn whica provided for the performance of architec-
wral services by Acom in consideration of § 750,00 paid
by Swantz. The design agreement did not corumit
Swantz to parchase building materials from Acom but it
did provide an mcentive to do so by offering to cradit the
§ 750.00 paid for the architectural services toward the
purchase of the building [%*3] materials. If Swantz were
to choose oot to purchase the materials from Acorn, the
agreement provided that he would be entitied to a §
100.00 refund for returning the drawings [*925] to
Acorn. The design agreement provides in relevant part:
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Signing this agreement does not corumit
you 10 purchase an Acorn house package,
but does authorize Acomn to prepare for
vou at the costs indicated below . . . [de-
sign drawings, etc.)

... Acorn will prepare these design draw-
ings for you as a prospective customer of
an Acorn house package. ANl Acorn draw-
ings are copyrighted and are its property,
and may not be used or copied in any
way, in whole or in part, without the writ-
ten consent of Acorn. The design fee 18
‘not a hcense fee and does not authorize
you to use or copy any drawings provided
by Acorn.

All design fees may be applied to the
price of an Acom house package. If you
do not purchase the house package, a re-
fund of $ 100 of the degign fee will be
made upon return of all drawings to
Acom.

‘Swantz neither purchased building materials from
Acomn nor did be return the drawings, Rather, Swantz
notified Acorn that there would be a dslay In Tis pur-
chase of building [**4] materials because of financial
difficulties but then delivered foe drawings to another
architzct who filed a copy of the drawings under his own
sedl with the Building Permits and Inspections Office
which issued a building permit for the house and adja-
cent garage. The construction of the house and garage
has now been completed.

19

Acorn contends that Swantz breached the contrac-
tual provisions of the design agreement by using Acorn's
plans without the consent of Acomn and without buying
from Acorn any buillding materials for use in copstruct-
ing the house and garage.

‘Swantz regponds by arguing that this breach of con-
ract claim has been preemptsd by federal law. Specifi-
cally, Swantz asserts that Section 301 of The Copyright
Act of 1976 preempts Acorn's claim. 17 US.C. § 30)
provides in relevant part:

{a) On and after fanuary 1, 1978, all
legal or equitable rights that are equiva-
i lent to any of the exclusive rights within
the gemeral scope of copyright as gpeci-
fied by section 106 in works of authorship
that are fixed in 2 tangible medivm of ex-
pression and come [*%5] within the sub-
ject matter of copynght as specified by
sections 102 and 103, whether created be-

L
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fore cr after that date and whether pub-
bished or unpublished, are governed ex-
clusivsly by this tifle. Thereafter, no per-
son is enfitied to apy such right or equiva-
lent right in any such work under the
corareon law or statutes of any State,

(t) Nothing in this title anmuls or lm-
its any rights or remedies under the com-
mon law or statutes of any State with re-
spect 10--

(1) subject matter that
does not come within the
subjéct matter of copyright
as gpecified by sections
102 and 103, inchudine
works of authorship not
fixed in anmy tangible me-
dium of expression; or

(2) any cause of action
arising from underkings
commenced before Japuary
1,1978; or

(3} activities violating
legal or equitable rights
fhat are not eguivalent to
any of the exclusive rights
within the general scope of

copyright as specified by
section 106.

The distact court found that Acorn's claim for
breach of contract was within the subject matter of copy-
right and therefore was preempted by Section 301. The

" district court properly noted that "federal [**6] copy-

right law protects an author's expression, but does not
protect the ideas underlying that expression™ Acorn
Structures, inz. v. Swantz, 657 F. Supp. 70, 75 (W.D. Va.
1987} (citing Mazer v. Stein, 347 US. 201, 98 L. Ed
630, 74 8. Ct. 460 (1854); Baker v. Selden, 101 (11 Otto)
US. 99 25 L Ed 841 (1879). Thus, in the judgment of
the district court, while Acorn's design agreement itself
would be proected by copyright law, the ideas underly-
ing that agreement would not be protected. The district
court found cn this basis that "a state law claim which
would enforce a breach of confract action for the use of
an idea would conflict with the impheit goals of the
Copynight [*926] Act" Acorn, supra, at 75. We find
that the district court erred in its analysis of plaintiff's
complaint.

I
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Plaintiff's claim for breach of contract entails a dig-
tinct cause of action which is clearly not within the sub-
ject matter of copyright but arises out of the implicit con-
tractual provisions of the design agreement. Swantz was
not commitied to purchase a house package from Acorn.
However, Acomn prepared the plans for [**7] Swantz,
only "ag a prospective customer of an Acomn house pack-
age.” Implicit in the contract between Acorn and Swantz
was an agrecment that while Swantz did not have 10 use
Acorn's plans, if he did use Acom's plans then he was
obHgated either to purchase the plans from Acorn or to
purchase his building materials from Acorn. This agree-
ment ig clearly tmplied by ths contract. Acorm's cause of
action is based upon this implicit provision of the con-
tract which does not arzse out of the subject matter of

copyright and 18 thersfore a separate and distinet sause of
action.

Accordingly, we hold that the district court erred in
its judgment that plaintiff's claim for breach of contract is
preempted by federal copyright law.

Iv.

Acorn further argues that the district court erred in
dismissing the claims for conversion and unjust enrich-
ment.

Iz Virginia, the tort of conversion consists of "any
distinct act of dominton wrongfully exerted over the
property of another, and in denial of his rights or incon-
sistent therewith." Universal C.LT. Credit Corp. v. Kap-
Ian, 198 Va. 67, 76, 92 S.E.2d 359, 365 (1956). [**8] As
noted by the district court, "Swantz had an absclute right
to possession of the plans." 657 F. Supp. at 74. Although
Acom offered an inducemen of one bundred doliars if
the plaps were returned, Swantz was under no obligation
to return them. But Swantz did use the plans in the con-
struction of his home, which the contract prohibited. De-
spite this the district court found that Swantz did not
wrongfully exercise ‘dominion over fhe property and
dismissed fhe claim for comversion on that ground. It
could be said under Restatement of Torts, Second, § 228
that such use, which was unauthorized under the con-

1
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tract, constituied an actionable conversion. nl Whether
this would b troe under Virginia law is 2 matter not con-
sidered below. We, however, find no occasion to resolve
this matter here because at best conversion is only an
alternative ground of action to that of breach of coniract
which we bave sustained. A judgment on that claim
would be dispesitive of the conversion claim. We, there-
fore, find no error in the district court's disposttion of this
claim for these reasons, We may add that there does not
appear any facts for an award of punitive damages in the
breach of copfract [**9] action under Virginia law.

Kamlar Cors. v. Haley, 224 Va. 699, 299 S.E.2d 514
(1983).

1] The pertinent language of the section is:
One who is authorized to make a particular use of
a chattel, and nses it in 2 manner exceeding the
anthorizatien, is subject to Hability for conversion
to an>ther whose right to control the usé of the
chattel 1¢ thereby seriously violated.

Likewiss, the district court commitied no ertor in
dismissing Acorn's claim for unjust enrichment. An ac-
fion for unjust enrichment is guasi-contractual in nature
and may not be brought in the face of an express con-
tract. in re Virginia Block Co. 16 Bankr. 771, 774
(W.D.Va. [9%2). 1t is undisputed that here there is an
express confract between Acorn and Swantz which has
not been set aside by the courts. Because there is an ex-
press contract in this case, the district court acted prop-
erly in dismissing Acorn's claim [**10] for unjust ep-
richment.

Accordirgly, we reverse the judpgment of the district
court on the ground that plaintiffs claim for breach of
contract was preenopted by federa] law, and remand to
the district conrt for disposition of plaintiff's breach of |
contract suit on its meris.

[*9271 REVERSED and REMANDED WITH
INSTRUCTIONS.
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§ 301. Preemption wifh respect to other laws

(2) On and after January 1, 1978, all legal or equitable rights that are equivalent to-any of the exclusive rights within fhe
general scope of copyright as specified by section 106 [17 USCS § 706] in werks of anthorship that are fixed in a tangi-
ble medium of expression and conee within the subject matter of copyright as specified by sections 102 and 103 [17
USCS §§ 102 and 103], whether created before or after that date and whether :niblished or unpublished, are governed

exchwively by this title. Thereafter, no person is entifled to any such right or eqmvalent rightin any such work under the
common law-or statutes of any State,

() Nofhmg in this fifle annuls or limits any rights or remedies under the comrion law or statutes of any State with re-
spect to--

(1) subject matier that does not come within the subject matter of copynght as specified by sections 102 and 103 [17
USCS §§ 102 and 103], including works of authorship not fixed in any tangible medium of expression; or

i(2) any cause of action arising from undertakings commenced before Janvary 1, 1978;

+{3) activities violating legal or equitable Tights that are not equivalent to any of the exclusive rights within the general
scope of copyright as specified by section 106 [17 USCS § 106]; or

«(4) State and local landmarks, hastoric preservation, zoning, or building codes, relating to architectural works pro-
tected under section 102(a)(8) [17 USCS § 102(a}(8)].

{(c) With respect to sound recordings fixed before February 15, 1972, any righs or remedies under the common law or
statutes of any State shall not be annulled or limited by this fifle wntil Fébruary 15, 2067. The preemptive provisions of
subsection (&) shall apply fo amy such rights and remedies pertaining 1o any cause of action afising from undertakings
commenced on and after February 15, 2067. Notwithstanding the provisions of section 303 [17 USCS § 363], no sound

recording fixed before February 15, 1972, shall be subject to copyright under *his title before, on, or after February 15,
2067.

(d) Nothing in this title anmnuis or Limits any rights or remedies under any other Federal statute.

() ﬁ;e scope of Federal preemption under this section 18 not affected by the albherence of the United ‘States to the Berne
"Con;'v;jg:ntion or the satisfastion of obligations of the Uniied Statss thereunder.
i

() (ﬁﬂ :On or after the effective date sot forth in section 610(a) of the Visual Artists Rights Act of 1990 [77 USCS §
]06;!7110’:9], all legal or equitdble rights that are equivalent to any of the rights conferred by section 106A [17 USCS §
J 06;& with respect to works of visnal art to which the rights coriferred by section 106A [77 USCS § 106A4) apply are
governed exclusively by sectior. 106A [17 USCS § 1064} and section 113(d) (17 USCS § 113(d)] and the provisions of
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this title relating to such sections. Thereafter, no person is entitled to any suck. right or equivalent right in any work of
visua} art under the common law or statutes of any State.

(2) Nothing in paragraph (1) anbuls or limits any rights or remedies under fhe common law or statutes of any State
with respect 10--

{(A) apy cause of action frore undertakings commenced before the effective date set forth in section 610(a) of the
Visual Artists Rights Act of 1990 [17 USCS § 1064 note];

{B) activities violating legal or equitable rights that are not equivalent 1o any of the nghts conferred by section 106A
[7 USCS § 1064] with respect to works of visual art; or
(C) activities violating Jegal or equitable rights which extend beyond the life of the author

HISTORY:

(Oct. 19, 1976, P.L. 94-553, Title 1, § 101, 90 Stat, 2572, 0Oct. 31, 1988, PI 100-568, § 6, 102 Stat. 2857, Dec. 1,

1990, P.L. 101-650, Title V1, § 605, TlﬂeV'.lI § 705, 104 Stat, 5131, 5134; Oct. 27, 1998, P.L. 105-298, T1ﬂcI,§
102(a), 112 Stat. 2827 )

HISTORY; ANCILLARY LAWS AND DIRECTIVES

Prior law and revision:

House Report No. 94-1476

‘Single Federal system. Section 301,-one of the bedrock provisions of the bill, would accomplish a fundamental and
significant change in the present Jaw. Iustead of a dual system of "common law copynight” for unpublished works and
statutory copyright for published works, which has-been the system in effect in the United States since the first copy-
Tight statute in 1790, the bill adopts a single system of Federal statutory copyright from creation. Under section 301 a
work would obtain statutory protection as soon as it is "created” or, as that term is defined in section 101, when it is
“fixed in a copy-or phonorecord for the first time." Common law copyright protection for works coming within the
scope of the statute would be abrogated, and the concept.of publication woulc. lose its all-embracing importance as a
«dividing line betwéen common law and statutory protection and between bott of these forms of legal protection and the
public domain.

By substititing a single Federal system for the present anachronistic, uocertain, mprachcal, and highly complicaied
dual system, the bill would greafly improve the operation of the copyright law and would be much more effective in
carrying out the basic constitutiond] aims of uniformity and the promotion of writing and scholarship. The main argu-
ments 10 favor of a single Federal system can be summarized as follows;

(1) One of the fundamental purposes behind tbe copyright clause of the Constitution, as shown in Madison's com-
ments in The Federalist, was to promote national vniformity and to avoid the aractical difficulfies of determining and
enforcing an author's rights under the differing laws and in the separate courts of the various States. Today, when the
methods for dissemination of an author's work are incomparably broader and faster than they were 1h 1789, national
uniformity in copyright protection is even more essential than it was then to carry out the constitutional intent.

(2) "Publication," perhaps the most mportant single concept under the present law, also represents its most serious
defect. Although at one time, when works were disseminated almost exclusively through printed copies, "publication™
-could serve as a practicdl dividing line between common law and statutory protection, this is no longer true. With the
deveiopment of the 20th-century communications revolution, the concept of publication has become increasingly artifi-
cial and obscure. To cope with the legal consequences of an established concept that has lost much of its meaning and
Jjustification, the courts have givcn‘"publicaﬁon" a number of diverse interpreiations, some of them radically different.
Not anexpectedly, the results in individual cases bave become unpredictable znd often unfair. A single Federal syster
Wouad help to clear up this chaofic sitnation.

(ga) Enactment of section 301 would dlso implement the "lmited times" provision of the Constitution, which has
‘becpmme distorted under the tradiitional concept of “publication.” Common law protectior in “unpublished" works is now
-perpétua.l, no matter how widely they may be disseminated by means other thin "publication”; the bill would place a
nms - limit on the duration of exclusive rights in them. The provision would also aid scholarship and the dissemination of

hlstcmcal materials by making unpublished, nndisseminated mamiscripts avai able for publication after a reasonabls
perigd.
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PROOF OF SERVICE
[CCP, 1013A(3) CRC Rule 2006(d) - Revised 3/1/92]

STATE OF CALIFORNIA, COUNTY OF LOS ANGELES:

I am employed in the County of Los Angeles, Stete of California. I am over the age of
18 and not a party to the within action; my business address is 13547 Ventura Boulevard,
Sherman Oaks, CA 91423,

On March 23, 2007, | served the foregoing document described as: APPENDIX OF
EXHIBITS AND DECLARATIONS OF CATHERINE L. SEKELY AND CHARLES
W. HAYES IN SUPPORT OF DEFENDANT HAYES’S MOTION FOR SUMMARY
JUDGMENT OR, ALTERNATIVELY, SUMMAR'Y ADJUDICATION OF ISSUES on
the interested parties in this action by placing a true copy thereof enclosed in sealed
envelope(s) addressed as follows:

SEE ATTACHED SERVICE LIST

the U.S. mail at Glendale, California. I am "readily familiar” with the firm's practice
of collection and processing correspondence for mailin%. It is deposited with U.S.
Postal Service on that same day in the ordinary course of business. I am aware that on
motion of a party served, service is presumed invalid if postal cancellation date or
postage meter date is more than 1 day after dat:: of deposit for mailing in affidavit.

X (BY PERSONAL DELIVERY) 1 delivered such envelope by hand to the office of the
addressee(s) on the attached service list.

O (BY MAIL) 1 caused such envelope with postage thereon ful!y prepaid to be placed in

O (BY FACSIMILE TRANSMISSION) 1 caused such document to be transmitted to the
addressee(s) facsimile number noted above. The facsimile machine I used complied
with Rule 2003(3) and the transmission was reported as complete and without error.
Pursuant to Rule 2005(1), I caused the machine to print a transmission record of the
facsimile transmission, a copy of which is attached to this declaration.

O (BY OVERNIGHT DELIVERY) 1 caused such envelope(s) to be deposited in a box
or other facility regularly maintained by the Federal Express service carrier, or
delivered to an authorized courier or driver authorized by the express service carrier
with delivery fees paid or provided for, addressed to the person on whom it is to be
served, at the office address as last given by that person on any document filed in the
cause and served on the party making service.

Executed on March 23, 2007, Glendale, California.

X [STATE{ 1 declare under penalty of perjury under the laws of the State of California
that the above is true and correct.

O [FEDERAL] I declare that I am employed in -he office of a member of the bar of this
Court at whose direction the service was mads.

Joo (e

Warren Linley o

-9.

APPENDIX OF EXHIBITS AND DECLARATIONS OF CATHERINE L. SEKELY AND CHARLES W, HAYES IN
SUPPORT OF DEFENDANT HAYES'S MOTION FOR SUMMARY JUDGMENT OR, ALTERNATIVELY, SUMMARY
ADJUDICATION OF 15SUES
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SERVICE LIST

Re: Marks, et al., v. Joyrer, et al.
LASC Case No. BC352639

Jonathan K. Golden, Esq. Attorney for Plaintiffs
1900 Avenue of the Stars, Suite 1900

Los Angeles, CA 90067

Phone No.: (310) 553-3830

FaxNo.: (310)553-1337
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APPENDIX OF EXHIBITS AND DECLARATIONS OF CATHERINE L. SEKELY AND CHARLES W. HAYES IN
SUPPORT OF DEFENDANT HAYES’S MOTION FOR SUMMARY JUDGMENT OR, ALTERNATIVELY, SUMMARY
ADJUDICATION OF ISSUES
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PROOF OF SERVICE
[CCP, 1013A(3) CRC Rule 2006(d) - Revised 3/1/92]

STATE OF CALIFORNIA, COUNTY OF LOS ANGELES:

I am employed in the County of Los Angeles, State of California. I am over the age of

18 andnota parg to the within action; my business address is 315 West Arden Avenue, Suite
11, Glendale, CA 91203.

On March 23, 2007, I served the foregoing document described as: APPENDIX OF
EXHIBITS AND DECLARATIONS OF CATHERINE L. SEKELY AND CHARLES
W. HAYES IN SUPPORT OF DEFENDANT HAYES’S MOTION FOR SUMMARY
JUDGMENT OR, ALTERNATIVELY, SUMMARY ADJUDICATION OF ISSUES on
the interested parties in this action by placing a true copy thereof enclosed in sealed
envelope(s) addressed as follows:

SEE ATTACHED SERVICE LIST
bl (BY MAIL) 1 caused such envelope with postage thereon fully prepaid to be placed in
the U.S. mail at Glendale, California. I am "readily familiar" with the firm's practice
of collection and %rocessing correspondence for mailing. It is deposited with U.S.
Postal Service on that same day in the ordinary course of %usiness. am aware that on
motion of a party served, service is presumed invalid if postal cancellation date or
postage meter date is more than 1 day after date of deposit for mailing in affidavit.

[ (BY PERSONAL DELIVERY) 1 delivered such envelope by hand to the office of the
addressee(s) on the attached service list.

U (BY FACSIMILE TRANSMISSION) 1 caused such document to be transmitted to the
addressee(s) facsimile number noted above. The facsimile machine I used complied
with Rule 2003(3) and the transmission was reported as complete and without error.
Pursuant to Rule 2005(1), I caused the machine to print a transmission record of the
facsimile transmission, a copy of which is attached to this declaration.

O (BY OVERNIGHT DELIVERY) 1 caused such envelope(s) to be deposited in a box
or other facility regularly maintained by the Federal Express service carrier, or
delivered to an authorized courier or driver authorized by the express service carrier
with delivery fees paid or provided for, addressed to the person on whom it is to be
served, at the office address as last given by that person on any document filed in the
cause and served on the party making service.

Executed on March 23, 2007, Glendale, California.

[STATE] I declare under penalty of perjury urder the laws of the State of California
that the above is true and correct and, that I am employed in the office of a member of
the bar of this court at whose direction the service was made.

[ [FEDERAL] I declare that I am employed in the office of a member of the bar of this

Court at whose direction the service was mads.
ndia Lane

-11-

APPENDIX OF EXHIBITS AND DECLARATIONS OF CATHERINE L. SEKELY AND CHARLES W. HAYES IN
SUPPORT OF DEFENDANT HAYES’S MOTION FOR SUMMARY JUDGMENT OR, ALTERNATIVELY, SUMMARY
ADJUDICATION OF ISSUES
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SERVICE LIST

Re: Marks, et al., v. Jovner, et al.
LASC Case No. B(C352639

John P. Godsil, Es%.L Attorney for Defendants Wayne Joyner,
Freeman Freeman & Smiley, LLP The Universal Scientific Publications
3415 Sepulveda Blvd., Suite 1200 Company Trust, The Universal Scientific
Los Angeles, CA 90034 Publications Company, Inc., The Natural
Phone No.: (310) 255-6100 Estate Trust

Fax No.: (310) 391-4042
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APPENDIX OF EXHIBITS AND DECLARATIONS OF CATHERINE L. SEKELY AND CHARLES W. HAYES IN
SUPPORT OF DEFENDANT HAYES’S MOTION FOR SUMMARY JUDGMENT OR, ALTERNATIVELY, SUMMARY
ADJUDICATION OF ISSUES




